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TWILIGHT FOR THE STRICT CONSTRUCTION
OF WAIVERS OF FEDERAL SOVEREIGN
IMMUNITY*
GREGORY C. SISK**

The government of the United States has long benefited from two
canons of statutory construction that tip the scales of justice
heavily in its direction in civil litigation by those seeking redress
of harm by that government: First, the federal government's
consent to suit must be expressed through unequivocal statutory
text. Second, even when a statute explicitly waives federal
sovereign immunity for a subject matter, the traditionalrule has
been that the terms of that statute must "be construed strictly in
favor of the sovereign." The restrictive effect of these rules has
made a distinct difference in cases that truly matter to the lives
and well-being of ordinarypeople.
Since the dawn of the new century, however, the Supreme
Court's increasingly common encounters with waivers of federal
sovereign immunity are also becoming more conventional in
interpretive attitude. During the first eleven years of the twentyfirst century, the Court turned a deaf ear to the government's plea
for special solicitude in the substantialmajority of instances and
frequently declared that the canon of strict construction was
unhelpful or ill-suited. In four sovereign immunity cases decided
in the 2012 Term, the Court continued to evidence a commitment
to text, context, and legislative history, unblemished by any
presumption of narrow construction. Notably, during oral
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arguments in the 2012 Term, multiple members of the Court
openly challenged the government's reachfor broaderimmunity.
In these recent decisions, the Court increasingly accepts a
dichotomy between the threshold question of whether sovereign
immunity has been waived (requiring a "clear statement" by
Congress) and the inquiry into how the statutory waiver should
be interpreted in application (with the canon of strict
construction fading away as a viable tool for statutory
interpretation).
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INTRODUCTION: SOVEREIGN IMMUNITY, STATUTORY WAIVERS,
AND STRICT CONSTRUCTION

It has been a corollary of the rule disfavoring waiver of
sovereign immunity-or was arguably thought to be a part of
the rule itself-that "limitations and conditions upon which the
Government consents to be sued must be strictly observed and
exceptions thereto are not to be implied." . . . This rigidity made
sense when suits against the government were disfavored, but
not in modern times.
Antonin Scalia & Bryan A. Garner, Reading Law (2012)1

Canons of construction matter. When a rule as to how a statute
should be interpreted is framed as a strong presumption favoring a
particular disposition, the game typically is over, and one side easily
wins the contest. By directing that a statute be construed strictly (or
1. ANTONIN

SCALIA

&

BRYAN

A.

GARNER,

READING

LAW:

THE

INTERPRETATION OF LEGAL TExTS 285 (2012) (quoting Soriano v. United States, 352
U.S. 270, 276 (1957)).
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liberally), the rules thereby "load the dice for or against a particular
result."2
The government of the United States has long benefited from
two canons of statutory construction that tip the scales of justice
heavily in its direction in civil litigation by those seeking redress of
harm by that government.
First, the federal government's consent to suit must be expressed
through unequivocal statutory text.3 In other words, the courts
indulge a "strong presumption against the waiver of sovereign
immunity."' For the government to be amenable to any suit on a
particular theory of liability and for a specific type of remedy,' an
unambiguous waiver by statute must be adduced. In short, Congress
must issue a "clear statement" to permit a suit to be filed against the
sovereign United States.6
Second, even when a statute explicitly waives federal sovereign
immunity for a subject matter, the traditional rule has been that the
terms of that statute must "be construed strictly in favor of the
sovereign."' Thus, even if the statutory text is most naturally read to
2. See Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of
United States Federal Courts in Interpretingthe Constitution and Laws, in A MATTER OF
INTERPRETATION: FEDERAL COURTS AND THE LAW 3, 27-28 (1997) (generally criticizing
preferential rules and presumptions of strict or liberal construction that detract from a
focus on text).
3. United States v. Nordic Vill., Inc., 503 U.S. 30, 33-37 (1992) (invoking this
"traditional principle" in holding there was no unequivocal textual provision that
unambiguously waived the government's immunity from monetary relief sought by a
bankruptcy trustee in an adversary proceeding in a bankruptcy court).
4. Lehman v. Nakshian, 453 U.S. 156, 162 n.9 (1981); see also E. Transp. Co. v.
United States, 272 U.S. 675, 686 (1927) ("The sovereignty of the United States raises a
presumption against its suability, unless it is clearly shown . . .. ").
5. On requiring that both a right to sue the sovereign and the availability of a
particular remedy be clearly stated, see infra Part II.B.2.
6. John Copeland Nagle, Waiving Sovereign Immunity in an Age of Clear Statement
Rules, 1995 WIS. L. REV. 771, 773-76, 796-98, 806; see William N. Eskridge, Jr. & Philip P.
Frickey, Quasi-ConstitutionalLaw: Clear Statement Rules as ConstitutionalLawmaking, 45
VAND. L. REV. 593, 595 n.4, 643 (1992); Stephen M. Feldman, The Supreme Court's New
Sovereign Immunity Doctrine and the McCarran Amendment: Toward Ending State
Adjudication of Indian Water Rights, 18 HARV. ENVTL. L. REV. 433, 460-61 (1994). For a

historical account, arguing that the modern clear statement rule applies "a time-honored
rule of sovereign exemption," see Amy Coney Barrett, Substantive Canons and Faithful
Agency, 90 B.U. L. REV. 109, 145-50 (2010). For an argument that the "exclusive
congressional waiver" doctrine does not accord with the constitutional framework in
which authority to waive sovereign immunity is shared by all three branches, see Sarah L.
Brinton, Three-Dimensional Sovereign Immunity 3 (Brigham Young Univ., Working
Paper, 2013), available at http://ssrn.com/abstract=2228377.
7. McMahon v. United States, 342 U.S. 25, 27 (1951); see also Block v. North
Dakota, 461 U.S. 273, 287-89 (1983) ("[Wlhen Congress attaches conditions to legislation
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allow recovery by a civil plaintiff against the United States under the
circumstances alleged in a complaint, a minimally plausible reading of
the statute that instead favors the government is to be preferred.
The narrowing effect of these canons of construction makes a
distinct difference in cases that truly matter to the lives and well-being
of ordinary people. "[C]ourt cases involving the United States
typically involve the most consequential issues for people's lives"through claims involving personal injury; civil rights; employment;
welfare; health, safety, and environmental regulation; immigration;
governmental expropriation of property; and contractual obligations.9
Consider this not-so-hypothetical example: Leaving by the front
door of her home, a woman stumbles over a bundle of letters,
packages, and periodicals carelessly dumped by the mail carrier on
the porch, rather than being put in the mailbox, suffering injuries to
her wrist and back when she falls. 0
First, applying the demanding rule that a waiver of sovereign
immunity must be clearly stated in statute, the preliminary question is
whether the federal government has consented to any suit for
damages in tort. The Federal Tort Claims Act ("FTCA")" generally
authorizes personal injury suits against the United States for the
negligent acts of government employees. In plain and straightforward
language, the FTCA states that the "United States shall be liable [for]
tort claims, in the same manner and to the same extent as a private
individual under like circumstances." 2 Thus, the first requirement,
that federal sovereign immunity be waived by congressional
enactment and that the waiver be accomplished through
unmistakable language, is plainly satisfied.
Second, the scope of the statutory waiver must be determined by
examining textual terms, limitations, and exceptions. Under the
canon of strict construction, such provisions would be read, whenever
possible, to narrow the government's exposure to liability. An
exception to the FTCA bars "[a]ny claim arising out of the loss,
miscarriage, or negligent transmission of letters or postal matter.""
waiving the sovereign immunity of the United States, those conditions must be strictly
observed....").
8. CHRISTOPHER J. W. ZORN, U.S. GOVERNMENT LITIGATION STRATEGIES IN THE
FEDERAL APPELLATE COURTS 2 (1997) (published dissertation).
9. See id.
10. See Dolan v. U.S. Postal Serv., 546 U.S. 481, 483 (2006). On the Dolan case, see
infra Part II.A.5.
11. 28 U.S.C. §§ 2671-2680 (2012).
12. Id. § 2674.
13. Id. § 2680(b).
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The textual context of this "postal exception," as well as its
apparent legislative purpose, suggests that it was designed to protect
the United States Postal Service from liability for delayed delivery or
damages to postal matter, given that senders are extended the
invitation to purchase postal insurance.14 If any ambiguity exists,
however, the strict construction canon as traditionally applied
mandates a ruling in favor of the government defendant, even if the
text and ordinary rules of statutory interpretation lean toward an
understanding that permits the claim against the government to
proceed. A bar to government liability for "negligent transmission"15
of the mail surely could be read to exclude from liability any
allegation of carelessness that involves delivery of postal matter, even
the simple creation of a slip-and-fall hazard. Because a genuine, strictconstruction regime means that the government wins whenever its
favored interpretation passes something little beyond a legal "laugh
test," the claimant could be left without a remedy whenever
reasonable people might disagree as to the meaning of a provision in
a statutory waiver.
These two rules-the demand for a clear statutory waiver of
federal sovereign immunity and a rule of strict construction for terms
and conditions of that waiver-often have merged together in judicial
rulings.'" Yet they should be recognized as distinct concepts. And the
validity of the first rule does not necessarily entail continued
acceptance of the second.
The premise of "sovereign immunity" is that a government
remains exempt from court action unless that government lifts the
immunity by granting permission to suit. That baseline concept of
federal sovereign immunity may be defended as "maintain[ing] a
proper balance among the branches of the federal government, and
from a proper commitment to majoritarian rule."" Consistent with
14. See infra Part II.A.5.
15. § 2680(b).
16. See Orff v. United States, 545 U.S. 596, 601-02 (2005) (holding that an attempt by
purported third-party beneficiaries to enforce a contract against the United States, absent
express statutory permission for such a non-contracting plaintiff to sue the United States,
"founders on the principle that a waiver of sovereign immunity must be strictly construed
in favor of the sovereign") (discussed infra in Part II.A.4); United States v. Nordic Vill.,
Inc., 503 U.S. 30, 33-37 (1992) (citing "the traditional principle that the Government's
consent to be sued 'must be construed strictly in favor of the sovereign' " in holding that
there was no textual provision that unambiguously waived the government's immunity
from monetary relief sought by a bankruptcy trustee in an adversary proceeding in a
bankruptcy court).
17. Harold J. Krent, Reconceptualizing Sovereign Immunity, 45 VAND. L. REV. 1529,
1530 (1992); see also Gregory C. Sisk, The Inevitability of Federal Sovereign Immunity, 55
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popular sovereignty and self-government, sovereign immunity is
justified on this account as protecting majoritarian decisions of
government from overreaching judicial review and placing the check
on government in the hands of the people through political
accountability." Moreover, as Professor Vicki Jackson writes, the
Appropriations Clause of the Constitution" "lends force to the
argument that money judgments against the United States cannot be
paidwithout an appropriation from Congress." 20
By presuming that federal sovereign immunity remains in place
absent a clear indication to the contrary through an act of Congress,
the judiciary respectfully allows the political branches to decide when
opening the courthouse doors to legal grievances is morally justified.
However, once Congress has acted to permit the claim of the
aggrieved against the sovereign to be pursued in a judicial forum, the
courts should not frustrate the legislative promise of relief by
reconstructing a broader scope of immunity through a hostile and
narrow construction of the statute.
In earlier days, when Congress was stingy in allowing recourse to
court for those harmed by the federal government, the preeminent
legal question was whether any waiver of sovereign immunity
existed.2 1 Today that threshold inquiry is of diminished importance.
By the end of the twentieth century, Congress had agreed to allow
persons to sue the federal government for a broad array of commonlaw and statutory claims, including claims in tort,22 in contract, for

VILL. L. REV. 899, 900 (2010) (arguing that sovereign immunity "enhances democratic
rule and fortifies the separation of powers between the political and judicial branches").
18. Sisk, supra note 17, at 901-08.
19. U.S. CONST. art. I, § 9, cl. 7 ("No Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law....").
20. Vicki C. Jackson, Suing the Federal Government: Sovereignty, Immunity, and
Judicial Independence, 35 GEO. WASH. INT'L L. REV. 521, 545 (2003); see also Paul F.
Figley & Jay Tidmarsh, The AppropriationsPower and Sovereign Immunity, 107 MICH. L.
REV. 1207, 1258 (2009) (asserting a close connection between sovereign immunity and the
congressional appropriations power, saying that the "shared understanding" of both
supporters and opponents of the Constitution during the framing period "was that
legislatures, which controlled appropriations from the public treasury, controlled the
award of claims against the sovereign"); John F. Manning, Clear Statement Rules and the
Constitution, 110 COLUM. L. REV. 399, 437 n.192 (2010) ("The most plausible textual
source for federal sovereign immunity [from money damages] is the Appropriations
Clause .... ).
21. On the history of statutory waivers of federal sovereign immunity, see Gregory C.
Sisk, The ContinuingDrift of FederalSovereign Immunity Jurisprudence,50 WM. & MARY
L. REV. 517, 529-43 (2008).
22. Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (2012); Suits in Admiralty Act,
46 U.S.C. §§ 30901-30918 (2006).
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takings of property, 24 for compensation and benefits under statute,2 5
for employment discrimination by a federal employer,26 and for
environmental harms. 27 As I have previously described it,
congressional enactments "have woven a broad tapestry of authorized
judicial actions against the federal government." 28
Today the persistent question is whether, even after Congress
has generally dropped the shield of sovereign immunity, the executive
branch may still demand that every word of text and every term of a
statutory waiver be slanted in its favor. As Professor Richard Fallon
has asked, are suits against the sovereign United States "suspect, even
when allowed"? 29
Since the dawn of the twenty-first century, the Supreme Court's
increasingly common encounters with waivers of federal sovereign
immunity are also becoming more conventional in interpretive
attitude toward such statutes. In a prior examination, I optimistically
surmised that the "jaundiced judicial attitude" taken toward statutory
waivers of federal sovereign immunity in their infancy many decades
ago is now composing itself into a respectful appreciation for "the
legislative pledge of relief to those harmed by their government."30
Taking a critical look here at every pertinent case decided by the
Supreme Court since the 2001 Term, such positive anticipation has
proven more than warranted.
The stage is set in Part I of this Article by describing the
frequency with which government lawyers invoke strict construction
of statutory waivers when defending the United States in civil
litigation. Part II sets out a survey of the seventeen cases decided by
the Supreme Court in the 2001 to 2011 Terms in which the

23. Contract Disputes Act, 41 U.S.C. §§ 601-613 (2006); Tucker Act, 28 U.S.C.
§§ 1346(a)(2), 1491 (2012).
24. Tucker Act, 28 U.S.C. §§ 1346(a)(2), 1491.
25. See, e.g., Social Security Act, 42 U.S.C. § 405(g) (2006); Veterans' Judicial Review
Act of 1988, Pub. L. No. 100-687, 102 Stat. 4105 (codified as amended in scattered sections
of 38 U.S.C.).
26. Title VII of Civil Rights Act of 1964, 42 U.S.C. § 2000e-16; Age Discrimination in
Employment Act (ADEA), 29 U.S.C. § 633a (2012); Rehabilitation Act of 1973,29 U.S.C.
§ 794(a).
27. See, e.g., Clean Water Act, 33 U.S.C. §§ 1365(a)(1)-(2), 1369(b) (2012); Clean Air
Act, 42 U.S.C. §§ 7604(a)(1)-(2), 7607(b) (2006).
28. Gregory C. Sisk, The Tapestry Unravels: Statutory Waivers of Sovereign Immunity
and Money ClaimsAgainst the United States, 71 GEO. WASH. L. REV. 602, 603 (2003).
29. Richard H. Fallon, Jr., Claims Court at the Crossroads,40 CATH. U. L. REV. 517,
517-18 (1991).
30. Sisk, supra note 21, at 522.
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government asked for strict construction of a statutory waiver of
federal sovereign immunity or the Court addressed the question.
During these first eleven years of the twenty-first century, the
Court turned a deaf ear to the government's plea for special
solicitude in the substantial majority of instances, instead applying
ordinary rules of statutory construction."1 On the two occasions on
which the Court did invoke the doctrine of strict construction in the
government's favor,32 the cases should be categorized as addressing
the preliminary question of whether any waiver of sovereign
immunity existed at all for the subject matter of the claim. 3 In several
decisions during this period, the Court expressly rebuffed the
government's request for a narrow reading, declaring instead that the
canon of strict construction was unhelpful or ill-suited to the statutory
interpretation issue at hand.34
Part III of the Article separately considers four sovereign
immunity waiver cases in the 2012 Term.35 In this term, which was the
most recent when this Article was written, the Court continued to
evidence a commitment to text, context, and legislative history,
unblemished by any presumption of narrow construction. While
purporting to sidestep the strict construction issue, the Court's
pattern of action reflects a quiet disapproval of a pro-government
interpretive slant.36 Notably during this Term, members of the Court
were not at all reticent during oral argument as more than one openly
challenged the government's reach for broader immunity.37
Together, these twenty-one Supreme Court decisions suggest
that the hoary canon of strict construction for statutory waivers of
sovereign immunity has fallen into twilight." A new day of
unprejudiced focus on the statutory text, context, and purpose
appears to be just beyond the horizon.
I. THE GOVERNMENT'S WEAPON OF CHOICE: INVOKING THE
STRICT CONSTRUCTION OF WAIVERS OF SOVEREIGN IMMUNITY

The piercing arrow of strict construction of statutory waivers of
sovereign immunity occupies a ready place in the quiver of the
31.
32.
33.
34.
35.
36.
37.
38.

See infra Parts II.A-B.
See infra Parts II.A.4, II.A.11.a.
See infra Part II.B.2.
See infra Parts II.A.1-3.a, II.A.5, II.A.7.a, II.A.7.b, II.B.1.
See infra Parts III.A-D.
See infra Part III.E.
See infra Part III.E.
See infra Conclusion.
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government lawyer defending the United States in civil litigation.
And government lawyers do not hesitate to draw and shoot that
projectile. As Justice Scalia remarked to general laughter at oral
argument in a takings case against the United States, "You can
usually count on the government to file the canned sovereign
immunity brief."39
And in the lower federal courts to this day, the arrow of strict
construction usually finds its target. Since the turn of the century, the
lower federal courts have recited the strict construction canon
thousands of times, with the government nearly always prevailing in
its arguments when the rule is invoked. My search of the Westlaw
database for references to the strict construction of sovereign
immunity waivers in the federal district courts, courts of appeals,
Court of Federal Claims, and Court of International Trade, together
with a review of a random sample of one hundred of those decisions,
confirms the continued potency of this interpretive weapon.' Based
on this abbreviated evaluation, lower federal courts recognized the
strict construction canon as applied in federal sovereign immunity
cases more than 3,700 times between January 2001 and July 2013,
with the federal government then winning its interpretive point nearly
ninety-two percent of the time.
To be sure, this glimpse at the lower federal courts is subject to
qualifications that preclude an overly confident and simple
characterization. In contrast to the careful exegesis performed below
in this Article on each pertinent Supreme Court case since the turn of
the century, the randomly selected lower federal court cases
embracing strict construction were given a cursory examination for a
rough categorization as a win or loss on the pertinent interpretation
issue for the federal government. The favorable outcome for the
government may have been attributable largely to other factors, with
39. Transcript of Oral Argument at 22, John R. Sand & Gravel Co. v. United States,
552 U.S. 130 (2008) (No. 06-1164), available at http://www.supremecourt.gov/oral
.arguments/argument-transcripts/06-1164.pdf. On the John R. Sand case, see infra Part
II.A.7.d.
40. In the Westlaw databases of CTA, DCT, FEDCL, and FINT-CIT, I ran the search
term "sovereign /2 immunity /p (strict! unequivocal! canon) and date(aft september 2001)
and date(bef july 2013)." From the search results of 5,055 decisions, I generated 100
numbers randomly and selected the decisions corresponding to the relevant numbers to
review whether the decision involved a claim against the United States in which strict
construction was invoked by the government and whether the federal government had
prevailed on that claim. Having identified 74 decisions as involving claims against the
federal government in which strict construction was invoked, I estimated that 3,740 of the
decisions during that time period fell into that category. Of those 74 decisions, the
government prevailed in 68 (91.89%) of them.
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the strict construction canon playing a subordinate role. Many of
these cases may have been easy wins for the government (although
the dataset of written decisions should include fewer frivolous cases
of the type dismissed by a short docket entry).
Whatever the qualifications, however, a victory rate of more than
ninety percent in the lower federal courts indicates that the federal
government possesses a genuine advantage. And so, not surprisingly
therefore, the weapon of choice for the government litigator remains
the strict construction tenet.
The question persists whether that precept of construction, so
beloved by the government litigator and so familiar to the federal
judge, continues to carry the favor of the Supreme Court.
II. SOVEREIGN IMMUNITY AND STRICT CONSTRUCTION BEFORE
THE SUPREME COURT: THE FIRST DECADE (PLUS ONE YEAR) OF
THE TWENTY-FIRST CENTURY

Between the start of the new millennium in 2001 and the end of
the 2011 Term, the Supreme Court decided seventeen cases in which
either the government asked the Court to strictly construe a statutory
waiver of sovereign immunity or the Court had undertaken to address
strict construction of such a statute. The question in each case was
whether the Court should accept the government's preferred narrow
interpretation of the applicable statute, even if other tools of
statutory construction would not lead to that result, or should bypass
the strict construction canon to decide the case, even in the
government's favor, by other interpretive means.
Each of those decisions is discussed below, broken out by Court
Term, with identification of the issue presented in the case, a
reference to the government briefing that invokes the rule of strict
construction, a description of the pertinent discussion at oral
argument, and a summary of the Court's decision as it sheds light on
the status and viability of the strict construction rule.4 1 This survey
confirms the Supreme Court's decided shift away from the strict
construction rubric, as the Court usually ignored or expressly rejected
application of the canon, except when doubt persisted about whether
sovereign immunity had been waived in the first instance for the type
of claim and remedy.42

41. See infra Part II.A.
42. See infra Part II.B.
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Court Terms 2001 Through 2011

1. 2001 Term: Contract Claim-FranconiaAssociates v. United States:

Treating the Government the Same as a Private Party for Statutes of
Limitations Purposes
In Franconia Associates v. United States, 43 the Supreme Court

considered whether the United States should have the benefit of a
"special"" rule to determine when a contract-based claim accrued for
purposes of the statute of limitations for money claims under the
Tucker Act.45 Under 28 U.S.C. § 2501, any claim against the
government in the Court of Federal Claims must be filed "within six
years after such claim first accrues."46 Property owners who received a
low-interest loan from the government alleged the government
repudiated the contract by enacting legislation that restricted the
government's ability to accept pre-payment, which was allowed under
their promissory notes. 47 The government argued, and the lower
courts agreed, that the six-year limitation period was triggered
immediately by the enactment of the legislation." The property
owners argued that, consistent with private contract law, the
legislation amounted to a repudiation of the agreement rather than a
present breach, meaning the claim did not actually accrue until prepayment to the government was later tendered and rejected.49
Insisting that the government was peculiarly entitled to prompt
notice of contract-based claims, the United States argued in its brief
to the Supreme Court that, "[a]s a waiver of sovereign immunity,
Section 2501 must be strictly construed in favor of the government." 0
Pointing to the "generous six-year period" and assuming "Congress's
strong interest in protecting the government from stale claims, lost
memories, and missing documents," the government claimed the text
of the statute "reinforce[d] the conclusion that its limitations period
must be strictly construed."" And the government resisted the
interpretation of the statute by ordinary standards, saying that "this
Court has never suggested that a statute of limitations that is a
43.
44.
45.
46.
47.
48.
49.
50.
51.

536 U.S. 129 (2002).
Id. at 145.
28 U.S.C. § 1491 (2012).
Id. § 2501.
FranconiaAssocs., 536 U.S. at 132-35.
Id. at 133, 138-39.
Id. at 138, 142-43.
Brief for the United States at 11, FranconiaAssocs., 536 U.S. 129 (No. 01-455).
Id. at 15-16.
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condition of waiver of the government's sovereign immunity should
be construed under precisely the same principles as a statute of
limitations applicable to private parties.", 2
At oral argument, when counsel for the United States was asked
about the law of accrual that applied "as between private parties," he
reiterated the argument from the government's brief that "the
principles of sovereign immunity and the principle that the statute
should be narrowly construed" ought to govern here.53 However,
Justice O'Connor pushed back immediately:
[T]hat narrow construction notion, or construed strictly notion,
applies to deciding whether there's a waiver by the
Government of any privilege of sovereign immunity. And once
we've decided yes, the Government did waive it, the
Government has said it can be sued, we don't continue to look
at every issue and say, oh, it's the Government, we're going to
strictly construe it somehow. 5 4
In deciding the case in favor of the property owners, the
FranconiaCourt found that the Tucker Act clearly waived sovereign
immunity for such contract claims, meaning that the government no
longer was "cloaked with immunity." Justice Ginsburg, writing for a
unanimous Court, concluded "that limitations principles should
generally apply to the Government 'in the same way that' they apply
to private parties."" The Court dismissed the government's narrower
approach as "present[ing] an 'unduly restrictiv[e]' reading of the
congressional waiver of sovereign immunity, rather than 'a realistic
assessment of legislative intent.' "I
Accordingly, having determined that the Tucker Act
unequivocally waived sovereign immunity, the Court abandoned any
strict construction approach and directed that determination of when
a claim accrues for purposes of the statute of limitations should
proceed in the same manner and under the same legal principles as
would apply in a suit among private parties.

52. Id. at 34.
53. Transcript of Oral Argument at 40, FranconiaAssocs., 536 U.S. 129 (No. 01-455).
54. Id. at 41. While the name of the Justice asking a question was not listed in the oral
argument transcript until the 2004 Term, that Justice may be identified by listening to the
audio for arguments during the 2001 to 2003 Terms.
55. See FranconiaAssocs., 536 U.S. at 141.
56. Id. at 132, 145 (quoting Irwin v. Dep't of Veterans Affairs, 498 U.S. 89, 95 (1990)).
On Franconiaand the Court's sovereign immunity jurisprudence generally, see Sisk, supra
note 21, at 580-86.
57. FranconiaAssocs., 536 U.S. at 145 (citations omitted).
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2. 2002 Term: Indian Breach of Trust Claims-UnitedStates v. White
Mountain Apache Tribe, and United States v. Navajo Nation: A Shift

Away from Strict Construction when Inferring Liability for Damages
During the 2002 Term, the Court heard two cases-UnitedStates
v. White Mountain Apache Tribe 8 and United States v. Navajo Nation

(Navajo Nation I)5 -in which Indian tribes sought money damages
for "breach of trust" by the United States. Under the Tucker Act'
and the Indian Tucker Act,6 1 the United States may be held liable for
damages caused when it fails to uphold fiduciary duties created by
statute to an Indian tribe.' In White Mountain Apache Tribe, the tribe

sought damages for the government taking possession of Fort Apache
trust properties and then allowing the buildings to fall into disrepair.
In Navajo Nation I, the tribe alleged that the Secretary of Interior
breached the government's trust obligations by approving a coal lease
by the tribe to a private mining company with an inadequate royalty
rate.' In each of these cases, the United States insisted that the
existence of a trust responsibility enforceable by a damages suit in
court should be determined by an exacting analysis focused on
specific statutory directives, although not directly characterizing such
a detail-oriented examination as "strict construction."
In its brief in White Mountain Apache Tribe, the government

claimed that "the Court is reluctant to recognize a damages remedy
against the United States under the Tucker Acts when a statute does
not clearly sanction one."65 At oral argument in White Mountain
Apache Tribe, the government insisted that any enforceable
government duties to the tribe must be grounded in a specific
statutory provision, noting that "[w]e're dealing against an area of
58. 537 U.S. 465 (2003).
59. 537 U.S. 488 (2003). As discussed later in this Article, see infra Part II.A.8, the
Supreme Court subsequently returned to the Navajo Nation litigation and issued a second
opinion on the claims, United States v. Navajo Nation, 556 U.S. 287 (2009) (Navajo Nation
II).
60. 28 U.S.C. § 1491 (2012).
61. Id. § 1505.
62. On breach of trust claims against the United States under the Tucker Act and
Indian Tucker Act, see generally COHEN'S HANDBOOK OF FEDERAL INDIAN LAW
§ 5.05[1][b] (Nell Jessup Newton et al. eds., 2005 ed.) (explaining breach of trust claims in
the context of claims for monetary damages); Gregory C. Sisk, Yesterday and Today: Of
Indians, Breach of Trust, Money, and Sovereign Immunity, 39 TULSA L. REV. 313, 316-17
(2003) (explaining the differences in the Tucker Act and the Indian Tucker Act).
63. See White Mountain Apache Tribe, 537 U.S. at 468-70, 486 n.2.
64. See Navajo Nation I, 537 U.S. at 493-500.
65. Brief for the United States at 17, White Mountain Apache Tribe, 537 U.S. 465 (No.
01-1067).
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sovereign immunity where the United States is immune from
damages for breach of trust unless Congress . . . ."' Government

counsel was interrupted at that point with a descriptive comment by
Justice Souter: "But I think you're saying two things, and they-they
mesh perfectly. One, you're making a sovereign immunity argument.
Two, you're saying there is no trust responsibility whatsoever on the
part of the trustee except not to alienate.""7 In response, government
counsel tried to further integrate the two inquiries, arguing that the
government's fiduciary duties as specified in the Fort Apache trust
statute were only not to alienate the property and to ensure it was
held immune from state taxation, which in turn meant that no
enforceable claim for money damages for wasting of the property was
available under the Tucker Act waiver of sovereign immunity.6 8
Despite the government's argument, in White Mountain Apache
Tribe, the Supreme Court found that the government did have a
fiduciary duty to maintain the property under its trust, thus creating
jurisdiction under the Tucker Act in the Court of Federal Claims.69
Although an unequivocal waiver of sovereign immunity is a predicate
to any suit against the United States, the majority opinion by Justice
Souter observed that the Tucker Act and the Indian Tucker Act
operate to provide such consent." Because these statutes do not
create a cause of action, the plaintiff must premise the substantive
right on a statute or regulation that "can fairly be interpreted as
mandating compensation by the Federal Government for the damage
sustained."" However, because the Tucker Acts already contribute
the requisite waiver, a strict construction rule does not apply to this
stage of the analysis.72 The Court explained that the pertinent statute
or regulation need only "be reasonably amenable to the reading that
it mandates a right of recovery in damages"; that is, "a fair inference
will do."I

66. Transcript of Oral Argument at 15, White Mountain Apache Tribe, 537 U.S. 465
(No. 01-1067).
67. Id.
68. See id. at 17-18.
69. White Mountain Apache Tribe, 537 U.S. at 468, 472-73. For a detailed description
of the White Mountain Apache Tribe decision and the requirements for establishing an
actionable fiduciary relationship for a breach of trust claim by an Indian tribe against the
federal government under the Tucker Act, see generally Sisk, supra note 62, at 313.
70. See White MountainApache Tribe, 537 U.S. at 472.
71. Id. (quoting United States v. Mitchell, 463 U.S. 206, 217 (1983)).
72. Id. at 472-73.
73. Id. at 473.
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Dissenting in White Mountain Apache Tribe, Justice Thomas,

joined by three other members of the Court, came a little closer to
accepting the sovereign immunity argument advanced by the
government.7 4 The dissent argued that the majority had altered the
applicable canons of interpretation by permitting recovery if
''common-law trust principles permit a 'fair inference' that money
damages are available"s7 rather than examining "whether an Act 'can
fairly be interpreted as mandating compensation by the Federal
Government for the damage sustained.' "76 Still, the gravamen of the
dissent is not that the government benefits from a narrow
interpretation in its favor, but that the Court should focus on
statutory duties and not infer government obligations from commonlaw trust doctrine. The dissent demanded a statutory reference to
money before inferring a right to recovery in damages, arguing that
"the existence of a trust relationship does not itself create a claim for
money damages." 77 Even in dissent, the strict construction doctrine
found no clear purchase.
The government had referred in its Navajo Nation I brief to the
general proposition that terms of the government's consent to be sued
define the court's jurisdiction." No reference was made at oral
argument in Navajo Nation I to strict or narrow construction of a
statutory waiver of sovereign immunity.7 9
In Navajo Nation I, the Court ruled that no fiduciary relationship
between the government and the tribe had been created to support a
breach of trust claim because the Indian Mineral Leasing Act 80 was
designed "to enhance tribal self-determination" by giving the primary
power to negotiate and transact coal mining leases to the tribes.8
Thus, the statutory policy of encouraging Indian self-determination
contradicted an inference of a fiduciary responsibility on the part of
the United States that was enforceable by a damages remedy.
Notably, however, the Court did not rely on any strict construction
rule to reach this conclusion. Indeed, consistent with White Mountain
Apache Tribe, the Navajo Nation I Court reaffirmed that "[b]ecause
74. See id. at 481-82 (Thomas, J., dissenting).
75. Id. at 482 (quoting id. at 473 (majority opinion)).
76. Id. (emphasis omitted) (quoting United States v. Testan, 424 U.S. 392, 400 (1976)).
77. Id. at 483.
78. Brief for the United States at 21, United States v. Navajo Nation, 537 U.S. 488
(2003) (No. 01-1375).
79. See Transcript of Oral Argument, Navajo Nation 1, 537 U.S. 488 (2003) (No. 011375).
80. 25 U.S.C. §§ 396a-396g (2012).
81. Navajo Nation I, 537 U.S. at 508.
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'[t]he [Indian] Tucker Act itself provides the necessary consent' to
suit ... the rights-creating statute or regulation need not contain 'a
second waiver of sovereign immunity.' "82
3. 2003 Term: Attorney's Fees and Privacy Claims
a. Scarborough v. Principi: Confirming Limitations Periods
Apply the Same to the Government
Under the Equal Access to Justice Act ("EAJA")," the United
States is liable for an award of attorney's fees to any party who
prevails in a non-tort civil action against the federal government
"unless the court finds that the position of the United States was
substantially justified or that special circumstances make an award
unjust."' In the 1988 decision of Pierce v. Underwood," the Supreme
Court interpreted "substantially justified" to mean " 'justified in
substance or in the main'-that is, justified to a degree that could
satisfy a reasonable person."86 Under EAJA subsection (d)(1)(B), the
fee petitioner is required, "within thirty days of final judgment in the
action," to submit an application for fees which (1) shows that the
party is the prevailing party; (2) demonstrates that the party is eligible
for an EAJA award; (3) alleges that the position of the United States
was not substantially justified; and (4) states the amount sought.87
8 the question was whether an
In Scarborough v. Principi,"
otherwise timely application for EAJA attorney's fees that did not
contain the statutorily required allegation that the government's
position was not "substantially justified" could be amended to cure
this defect after the thirty-day filing period had expired. 9
In its brief, the government characterized "[t]he requirement of
filing a timely fee application that has the prescribed content [as] a
condition on the federal government's waiver of sovereign
immunity," meaning that "the requirements of Section 2412(d)(1)(B)
'must be strictly construed.' "9 Thus, the government contended,
filing a fee application "containing the mandatory content" within
82. Id. at 503 (quoting United States v. Mitchell, 463 U.S. 206, 218-19 (1983)).
83. 28 U.S.C. § 2412 (2012).
84. Id. § 2412(d)(1)(A). On the EAJA, see generally SISK, supra note *, § 7.11, at
474-501.
85. 487 U.S. 552 (1988).
86. Id. at 565.
87. § 2412(d)(1)(B).
88. 541 U.S. 401 (2004).
89. Id. at 406.
90. Brief for the Respondent at 18-19, Scarborough,541 U.S. 401 (No. 02-1657).
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thirty days was "a mandatory prerequisite to a fee award." 91 At oral
argument, government counsel contended that, because the fee
application rules were "conditions on the Government's waiver of
sovereign immunity[,] .. . the Government has an obligation to insist

that parties comply with those conditions."'
In deciding Scarborough v. Principi, the Court held that the
requisite allegation that the government's position had not been
substantially justified could be added to an application for EAJA fees
that had been timely filed without including it originally. 93 "Once
Congress waives sovereign immunity," Justice Ginsburg, writing for
the Court, confirmed, "We observed [in Irwin v. Department of
Veterans Affairs94], judicial application of a time prescription to suits
against the Government, in the same way the prescription is
applicable to private suits, 'amounts to little, if any, broadening of the
congressional waiver.' "
Justices Thomas and Scalia dissented in Scarborough, arguing
that the time limitation was "a condition on the United States' waiver
of sovereign immunity," and thus was subject to the strict
construction rule advocated by the government. The dissent sought
to distinguish the earlier decision in Irwin as applying only "where the
Government is made subject to suit to the same extent and in the
same manner as private parties are."97 But the majority in
Scarborough issued a broader directive that time limitations against
the government be applied the same as in private suits. The majority
expressly rejected the proposition that this lesson is "instructive only
in situations with a readily identifiable private-litigation equivalent."98
b. Doe v. Chao: Applying OrdinaryStatutory Analysis to
Interpreta Damages Provision
Doe v. Chao" presented the question whether a claimant seeking
the statutory minimum award under the Privacy Act" is required to
91. Id. at 19.
92. Transcript of Oral Argument at 28, Scarborough,541 U.S. 401 (No. 02-1657).
93. Scarborough,541 U.S. at 420-21.
94. 498 U.S. 89 (1990).
95. Scarborough, 541 U.S. at 421 (quoting Irwin, 498 U.S. at 95).
96. Id. at 425-27 (Thomas, J., dissenting).
97. Id. at 426.
98. Id. at 422 (majority opinion).
99. 540 U.S. 614 (2004). For a critical examination of Doe v. Chao, see generally Alex
Kardon, Damages Under the Privacy Act: Sovereign Immunity and a Call for Legislative
Reform, 34 HARV. J.L. & PUB. POL'Y 705, 756-66 (2011).
100. 5 U.S.C. § 552a (2012).
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prove not only an intentional or willful disclosure of private
information by a government agent but also actual damages.' 1 The
government conceded that the Department of Labor had violated the
Privacy Act by disclosing the social security numbers of individuals
filing for black lung benefits.'" Beyond generalized emotional
affliction or psychological harm, the claimant presented no evidence
of actual damages, such as physical symptoms, medical treatment,
income loss, or behavioral change. 0 Nonetheless, the claimant
argued he was entitled to the minimum statutory award of $1,000.104
In its brief, the government led with the strict construction
canon, starting with the proposition that "[t]he sovereign immunity of
the United States encompasses not only immunity from suit, but also
the authority to establish the terms upon which suit may proceed."o
The government strongly resisted the suggestion that "once Congress
opens the door to some monetary liability, courts are free to infer or
imply broader monetary liability." 0 6 In the government's view, this
proposition "ignores the separation of powers principles that animate
the rule of strictly construing congressional waivers of sovereign
immunity."' Even though the United States has generally waived its
sovereign immunity in the Privacy Act, the government insisted that
particularized limitations on the availability of relief are conditions on
the waiver which "must be strictly observed and exceptions thereto
are not to be implied." 0 "In light of the sovereign immunity rule of
narrow construction," the government submitted, "the question in
this case is not whether the statutory text could be read to support an
award of automatic damages, regardless of actual injury. The question
is whether the statutory text compels that reading. The answer is
no.109

At oral argument, government counsel contended that, even if a
"plausible argument" could be made for reading the statute to allow
the statutory minimum award without proving actual damages, "the
canon of construction that waivers of sovereign immunity are to be
construed narrowly would compel the court to read it in-in the

101.
102.
103.
104.
105.
106.
107.
108.
109.

Doe, 540 U.S. at 616.
Id. at 616-17.
Id. at 617.
Id. at 617-18.
Brief for the Respondent at 17, Doe, 540 U.S. 614 (No. 02-1377).
See id. at 20.
Id. at 20-21.
Id. at 18 (quoting Lehman v. Nakshian, 453 U.S. 156, 161 (1981)).
Id. at 25.
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narrow way."110 In the only indirect commentary on the argument by
a member of the Court, Justice Scalia switched to another guideline
for interpretation by saying, "Well, plus-plus the canon that-that
you don't give words a meaning that renders them totally
superfluous,""' referring to the phrase in the Privacy Act defining the
government's liability as being to victims for "actual damages
sustained."112 Justice Breyer accepted government counsel's argument
that the statutory phrase was ambiguous-"You certainly got me
there"1 1a-but did not suggest that resort to the canon of strict
construction of waivers of sovereign immunity followed on the heels
of ambiguity.
In deciding the case, the Court bypassed the government's lead
argument for strict construction of a condition on a waiver of
sovereign immunity. Instead, a majority of six in an opinion by Justice
Souter found ordinary tools of statutory interpretation-the plain
language principle in particular" 4-appropriate to the task of
interpreting the damages provision in the Privacy Act:
To begin with, the Government's position is supported by a
straightforward textual analysis. When the statute gets to the
point of guaranteeing the $1,000 minimum, it not only has
confined any eligibility to victims of adverse effects caused by
intentional or willful actions, but has provided expressly for
liability to such victims for "actual damages sustained."115
Moreover, the Court found the claimant's argument that a minimum
statutory award should be given without a showing of actual damages
as being "at odds with the traditional understanding that tort recovery
requires not only wrongful act plus causation reaching to the plaintiff,
but proof116of some harm for which damages can reasonably be
assessed."

110. Transcript of Oral Argument at 30, Doe, 540 U.S. 614 (No. 02-1377).
111. Id. Justice Scalia joined the majority opinion in Doe v. Chao requiring proof of
actual damages to obtain the statutory minimum award. Doe v. Chao, 540 U.S. 614, 616
(2004).
112. See 5 U.S.C. § 552a(g)(4)(A) (2012).
113. Transcript of Oral Argument, supra note 110, at 32. Justice Breyer dissented in
Doe v. Chao, concluding that "monetary recoveries [should follow] whenever the
Government's violation of the Privacy Act of 1974 is 'intentional or willful,' " but that the
Court has read this restrictively to allow recovery only "where the Government's violation
of the Act is in bad faith." Doe, 540 U.S. at 642 (Breyer, J., dissenting).
114. Doe, 540 U.S. at 626 n.10 (majority opinion).
115. Id. at 620.
116. Id. at 621.
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4. 2004 Term: Third-Party Beneficiary Contract Claim--Orff v.
United States: Applying Strict Construction to the Preliminary
Question of Whether Sovereign Immunity Has Been Waived
The earliest general statutory waiver of sovereign immunity
allowed suit against the United States by those alleging breach of
government contracts."' While those who stand in privity of contract
with the federal government have generally had authority to sue for
breach for well over a century, others who benefit from, but are not
signatories to or directly intended to be served by, an agreement with
the government have not been included within the statutory waiver." 8
In Orff v. United States,"' farmers brought suit contending the
United States had breached a contract with an irrigation district by
reducing the allocation of water.120 Although the farmers were not
parties to the contract, they claimed a right to sue as intended thirdparty beneficiaries.12 ' The Reclamation Reform Act 2 2 states that the
United States may be joined as "a necessary party defendant" if a
lawsuit will "adjudicate, confirm, validate, or decree the contractual
rights of a contracting entity and the United States" under federal
reclamation law. 23
In its brief, the government argued that Congress had waived
sovereign immunity only for contract suits brought by irrigation
districts against the United States.12 4 The government recited the rules
that "the United States, as sovereign, cannot be sued in the absence
of a waiver of sovereign immunity" and that a congressional waiver
"is to be strictly construed, in terms of its scope, in favor of the
sovereign. 125 Because the statute failed to expressly waive sovereign
immunity in favor of third-party beneficiaries, the government
contended, such claims may not be presented against the United
States. 26

117. Sisk, supra note 21, at 530-31 (describing how Congress in 1855, long after
ratification of the Constitution, enacted the first significant waiver of federal sovereign
immunity to permit contract and certain other monetary claims against the United States).
118. See infra notes 353-59 and accompanying text.
119. 545 U.S. 596 (2005).
120. Id. at 597-98.
121. Id. at 598.
122. 43 U.S.C. §§ 390aa-390zz1 (2006).
123. Id. § 390uu.
124. Brief for the United States at 20, Orff, 545 U.S. 596 (No. 03-1566).
125. Id. (quoting Dep't of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999)).
126. Id.
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At oral argument, government counsel repeatedly recited that
"waivers of sovereign immunity are construed narrowly."1 27 Justice
O'Connor generally agreed that "we don't give broad construction to
waivers of sovereign immunity."1 28 But Justice Scalia re-directed the
discussion to the threshold question of whether there was any waiver
of sovereign immunity for third-party beneficiary claims against the
United States. Speaking to counsel for the farmers, he asked, "And
you think it's clear that-as our sovereign immunity law requires, that
such a third party beneficiary can sue the United States?"129
Emphasizing again the prerequisite existence of a statutory waiver for
the type of claim, Justice Scalia stated, "We have a rule that says
when Congress wants the United States to be sued, it-it must say so
clearly."130
In deciding Orff, the Court did refer to "the principle that a
waiver of sovereign immunity must be strictly construed in favor of
the sovereign."' However, the Court's analysis is more readily
categorized as exploring the initial question of the existence, rather
than the terms, of a statutory waiver. 3 2 The only arguably pertinent
statute, the Reclamation Reform Act, was far off point, allowing
joinder of the United States only as a "necessary party" when a suit
between other parties requires adjudication of government contract
rights.'33 As the Court explained in a unanimous opinion by Justice
Thomas, "This language is best interpreted to grant consent to join
the United States in an action between other parties-for example,
two water districts, or a water district and its members-when the
action requires construction of a reclamation contract and joinder of
the United States is necessary."'" Thus, the Court concluded no
statute permitted a third-party beneficiary "to sue the United States
alone."'

127.
128.
129.
130.
131.
132.
133.
134.
135.

Transcript of Oral Argument at 22-23, 26, Orff, 545 U.S. 596 (No. 03-1566).
Id. at 6.
Id. at 14.
Id. at 15.
Orff,545 U.S. at 601-02.
See infra Part II.B.2.
See 43 U.S.C. § 390uu (2006).
Orff,545 U.S. at 602.
See id.
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5. 2005 Term: Tort Claim-Dolanv. U.S. Postal Service: Rejecting
Strict Construction of Exceptions to Tort Liability
Enacted in 1946,136 the Federal Tort Claims Act ("FTCA")
grants jurisdiction to the United States district courts over
civil actions on claims against the United States, for money
damages, accruing on and after January 1, 1945, for injury or
loss of property, or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the
Government while acting within the scope of his office or
employment, under circumstances where the United States, if a
private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred. 3 7
Thus, the United States is liable under the FTCA on the same basis
and to the same extent as recovery would be allowed for a tort
committed under like circumstances by a private person in that
state." However, while the FTCA does waive federal sovereign
immunity for tort claims generally, the United States remains the
beneficiary of several special rules and protections, including several
defined exceptions.'3 9
In Dolan v. U.S. Postal Service,'40 the Supreme Court considered
the exception to the FTCA for "[a]ny claim arising out of the loss,
miscarriage, or negligent transmission of letters or postal matter."14 1
A postal carrier had negligently dropped a bundle of letters,
packages, and periodicals on Barbara Dolan's front porch, causing
her to trip and fall, resulting in serious injuries.14 The question
presented was whether the exception for "negligent transmission" of
postal matter is triggered when mail left by the Postal Service creates
a slip-and-fall hazard.'4 3
Now if the governing rule truly were that every jot and tittle in a
statutory waiver of sovereign immunity must be construed strictly and
narrowly in favor of the government, then a win for the government
should have been foreordained in Dolan. After all, "postal matter"
136. Federal Tort Claims Act of 1946, ch. 753, 60 Stat. 842 (codified as amended in
various sections of 28 U.S.C.).
137. 28 U.S.C. § 1346(b)(1) (2012). On the history, provisions, and case law on the
FTCA, see generally SISK, supra note **, §§ 3.02-3.08, at 102-87.
138. Olson v. United States, 546 U.S. 43, 44 (2006).
139. See § 2680.
140. 546 U.S. 481 (2006).
141. See § 2680(b).
142. Dolan, 546 U.S. at 483.
143. Id. at 485.
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plainly was the immediate cause of the fall. And one might say that
the placement of the bundle on her front porch amounted to
"negligent transmission" of that "postal matter." 144
And, indeed, the government so thought. In its brief to the
Supreme Court, the government argued that the rule of strict
construction "applies not only to determining whether the
government is liable to suit generally, but also to identifying precisely
which claims and remedies are permitted." 145 Rebutting the argument
that the FTCA should be interpreted generously given the broad
language in the general waiver, the government insisted that this
statute demanded strict construction:
The FVICA is no exception. Like other waivers of sovereign
immunity, fundamental separation-of-powers principles require
that the language be construed cautiously and that the
congressionally enacted text be given its straightforward effect.
The power to waive sovereign immunity resides exclusively in
the hands of Congress. Neither the Executive Branch nor the
Judicial Branch can effect a waiver through the exercise of their
respective powers. This Court's strict construction of statutory
waivers of immunity thus ensures that courts do not mistakenly
impose burdens on the public fisc or impair, through the threat
of damages, the operation of vital governmental activities.146
At oral argument, the government placed a strict interpretation
of the exception in the government's favor at the center of its
advocacy. Government counsel introduced her argument by
highlighting that "this is a waiver of sovereign immunity and we have
to construe that with that in mind, it's, sort of, central to our starting
to our point for understanding this statute."147 Throughout the
argument, she emphasized that "it's very important to keep in mind
here that we do have-we have text-this is a waiver of sovereign
immunity."148 In answers to questions suggesting plausible alternative
readings of the exception, government counsel responded that "if it's
difficult-this is a waiver of sovereign immunity."' 4 9
Questions and comments by the members of the Court at oral
argument in Dolan might not have alerted observers that the Court
was prepared to make a major statement about the utility of the strict
144.
145.
146.
147.
148.
149.

Sisk, supra note 17, at 924.
Brief for the Respondents at 10, Dolan, 546 U.S. 481 (No. 04-848).
Id. at 10-11.
Transcript of Oral Argument at 23, Dolan, 546 U.S. 481 (No. 04-848).
See id. at 54-55.
Id. at 52.
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construction canon when reading exceptions to liability in the FTCA.
Justice O'Connor noted to counsel for the tort claimant that "we
normally construe waivers of sovereign immunity narrowly.""o Justice
Scalia alone hinted at doubts about strict construction as the
appropriate guideline. He said, "I guess we've already construed [the
FTCA waiver] broadly," observing that the Court had approved
FTCA liability for "negligence of a mail truck in an automobile
accident" even though the vehicle of course was transporting mail.''
In deciding Dolan, the Court delivered a sharp blow to the strict
construction canon as a viable form of analysis when the existence of
a clearly stated waiver of sovereign immunity is indisputable. A
majority of seven Justices, in an opinion by Justice Kennedy,
straightforwardly "noted that this case does not implicate the general
rule that 'a waiver of the Government's sovereign immunity will be
strictly construed, in terms of its scope, in favor of the sovereign.' "152
The Court remarked that "this principle is 'unhelpful' in the FTCA
context, where 'unduly generous interpretations of the exceptions run
the risk of defeating the central purpose of the statute,' which 'waives
the Government's immunity from suit in sweeping language.' "
Reading the postal exception in context and considering the
purpose of the provision, the Court construed the words "negligent
transmission," "loss," and "miscarriage" to refer to "failings in the
postal obligation to deliver mail in a timely manner to the right
address."154 Accordingly, the Court interpreted the exception for tort
liability arising from "negligent transmission" of the mails to apply
only when mail arrives late or in damaged condition but not to
exclude governmental liability for creating a slip-and-fall hazard when
the mail carrier left a parcel of mail on a residential porch."' Having
identified the "postal matter" provision as an exception to the general
waiver of immunity, the Court held that "the proper objective of a
court attempting to construe one of the subsections of 28 U.S.C.
§ 2680 is to identify 'those circumstances which are within the words
and reason of the exception'-no less and no more." 5 6

150. Id. at 4.
151. Id. at 5 (referring to Kosak v. United States, 465 U.S. 848, 855 (1984)).
152. Dolan, 546 U.S. at 491 (quoting Lane v. Pefla, 518 U.S. 187, 192 (1996)). Justice
Alito did not participate in the decision.
153. Id. at 491-92 (quoting Kosak v. United States, 465 U.S. 848, 853 n.9 (1984), and
United States v. Yellow Cab Co., 340 U.S. 543, 547 (1951)).
154. Id. at 486-87.
155. Id. at 485-92.
156. Id. at 492 (quoting Kosak v. United States, 465 U.S. 848, 853 n.9 (1984)).
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A lone dissenter, Justice Thomas, maintained that "[t]he wellestablished rationale for construing a waiver in favor of the
sovereign's immunity ... applies with equal force to the construction

of an exception to that waiver."' 7 Relying on what he regarded as the
ordinary meaning of "transmission," Justice Thomas "conclude[d]
that the postal exception exempts the Government from liability for
any claim arising out of the negligent delivery of the mail to a Postal
Service patron, including Dolan's slip-and-fall claim."158
6. 2006 Term: Tax Claim
a.

EC Term of Years Trust v. United States: Bypassing Strict

Constructionin Identifying the Exclusive Remedy for Tax Levy
Cases
In EC Term of Years Trust v. United States,'59 a trust sought the

return of funds levied by the Internal Revenue Service to collect taxes
owed by another."s Having failed to challenge the seizure of the
funds within the time limit of the wrongful levy statute,16' the trust
sought to bring an action for a tax refund under a statute with a
longer period for filing.162
In its brief, the government submitted:
Under principles of sovereign immunity, any doubt about
whether Section 7426(a)(1) is an exclusive remedy must be
resolved in favor of the government. It is axiomatic that the
United States cannot be sued unless Congress has waived the
government's sovereign immunity, and such waivers are strictly
construed. Terms and conditions that Congress attaches to the
legislative waiver of sovereign immunity are also strictly
construed.'63
At oral argument, the government did not press the strict
construction canon but rather relied most heavily on the statutory
rule that the specific controls over the general: "When Congress
creates a specific remedy for a specific situation that remedy
forecloses resort to a more general remedy when that general remedy
157. Id. at 498 (Thomas, J., dissenting).
158. Id. at 494.
159. 550 U.S. 429 (2007).
160. Id. at 430, 432-33.
161. See 26 U.S.C. § 7426(a)(1) (2012).
162. See EC Term of Years Trust, 550 U.S. at 431 & n.2.
163. Brief for the United States at 23, EC Term of Years Trust, 550 U.S. 429 (No. 051541) (citations omitted).
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would frustrate the purposes of the specific remedy."6" In questioning
the claimant's counsel, Chief Justice Roberts inquired "about the
underlying principle that waivers of sovereign immunity are strictly
construed."'^5 Counsel attempted to deflect the question by instead
referring to the rule "that there must be an absolutely unequivocal
waiver of sovereign immunity in order to allow a particular suit
against the United States," which was present in the broad tax refund
statute.'6
In deciding EC Term of Years Trust, the Court did not address
the canon of strict construction or even mention that the case
involved a waiver of sovereign immunity. Instead, in an opinion by
Justice Souter, a unanimous Court held that a specific statutory
remedy tailored to a particular harm took priority over other general
remedies.67 In a short opinion, the Court unanimously reached a
simple answer without any resort to pro-government rules of
interpretation: "The Trust missed the deadline for challenging a levy
under § 7426(a)(1), and may not bring the challenge as a tax-refund
claim under § 1346(a)(1)."' 68
b. Office of Senator Dayton v. Hanson: Dismissedfor Lack of
JurisdictionWithout Addressing Sovereign Immunity
In addition, during the 2006 Term, in Office of Senator Dayton v.
69
Hanson,1
the Court initially granted certiorari on a disability
discrimination claim brought against a senator's office by a former
employee. Before the Supreme Court, counsel for the United States
Senate suggested that the suit was moot because the individual
senator involved had left office, contending that the Congressional
Accountability Act' did not allow substitution of another Senate
office as defendant.17 ' In arguing that the congressional permission to
suit did not allow the suit to continue under those circumstances,
Senate counsel recited that "[any 'limitations and conditions upon
which the Government consents to be sued must be strictly observed
and exceptions thereto are not to be implied.' "72 At oral argument,

164.
1541).
165.
166.
167.
168.
169.
170.
171.
172.

Transcript of Oral Argument at 22, EC Term of Years Trust, 550 U.S. 429 (No. 05Id. at 9.
See id.
EC Term of Years Trust, 550 U.S. at 433-36.
Id. at 436.
550 U.S. 511 (2007).
2 U.S.C. §§ 1301-1458 (2012).
Suggestion of Mootness, Hanson, 550 U.S. 511 (No. 96-618).
Id. at 2-3 (citations omitted).
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Justices Souter and Scalia inquired whether the waiver of sovereign
immunity in the Congressional Accountability Act extended to the
United States Senate as a whole as the true party.173
In the end, the Court dismissed the appeal as not jurisdictionally
proper and further declined to exercise discretion to retain the case
under a grant of a writ of certiorari. 174 Accordingly, Hanson
ultimately falls outside our survey of decisions involving the strict
construction of statutory waivers of sovereign immunity.
7. 2007 Term: Age Discrimination, Tax Refund, Attorney's Fees, and
Taking Claims
a. Gomez-Perez v. Potter: Rejecting Strict Constructionin
Evaluating Substance of Waivers (PartI)

In 1974, Congress extended the Age Discrimination in
Employment Act ("ADEA")175 to federal employees. 176 Rather than
incorporating federal employees within the ADEA's existing
provisions applicable to private employers, Congress added a new
§ 633a applicable only to federal employees.' While this provision
states generally that federal employees "shall be made free from any
discrimination based on age," the provision does not expressly
encompass retaliation based on filing an age discrimination
complaint.178
In Gomez-Perez v. Potter,179 an employee of the United States
Postal Service alleged that he had been retaliated against for filing an
administrative complaint of age discrimination." The question before
the Supreme Court was whether the phrase in the federal-sector
provision of the ADEA prohibiting "discrimination based on age"
includes retaliation for complaining about such age-based
discrimination.181
In its brief to the Supreme Court, the government characterized
the issue as going "to the scope of the waiver effected by Section
173. Transcript of Oral Argument at 26-29, Office of Senator Dayton v. Hanson, 550
U.S. 511 (2007) (No. 96-618).
174. See Hanson, 550 U.S. at 515.
175. 29 U.S.C. §§ 621-634.
176. Pub. L. No. 93-259, § 28(b)(2), 88 Stat. 74, 74-75 (1974).
177. See 29 U.S.C. § 633a. On the application of employment discrimination statutes to
the federal government, see generally SISK, supra note * § 3.12-3.15, at 194-99.
178. § 633a(a).
179. 553 U.S. 474 (2008).
180. Id. at 477-78.
181. Id. at 479.
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633a(c)," thus implicating the preliminary requirement "that a waiver
of sovereign immunity 'cannot be implied but must be unequivocally
expressed.' "182 Moreover, the government recited, "waivers of the
United States' immunity from suit 'must be construed strictly in favor
of the sovereign.' "183 At oral argument, while contending that the
ADEA "does not expressly prohibit retaliation in the Federal sector
context and ... should not be read to impliedly prohibit[] such
conduct either," government counsel did not refer to sovereign
immunity, nor did any member of the Court.1"
In its decision in Gomez-Perez, the Court acknowledged the
government's brief arguing for strict construction of the statutory
waiver but held that "this rule of construction is satisfied here.""ss
Justice Alito, writing for a six-Justice majority, observed that
"[s]ubsection (c) of §633a unequivocally waives sovereign immunity
for a claim brought by '[a]ny person aggrieved' to remedy a violation
of § 633a."18 6 By contrast, the Court explained, subsection (a) of
§ 633a "is not a waiver of sovereign immunity; it is a substantive
provision

outlawing

'discrimination.' "'

As

such,

the

Court

delineated, a party relying on that substantive provision waiver need
not "surmount the same high hurdle" as necessary to identify a
waiver of sovereign immunity in the first instance.' The Court held
§ 633a should be read to include both substantive age discrimination
and retaliation. 89
b.

Richlin Security Service Co. v. Chertoff: Rejecting Strict

Constructionin EvaluatingSubstance of Waivers (PartII)
In Richlin Security Service Co. v. Chertoff,9 0 the Supreme Court

again took up the Equal Access to Justice Act ("EAJA"). Section 504
provides for an award of attorney's fees to parties that prevail in
administrative proceedings against the federal government when the
government's position was not substantially justified.191 The question
182.
United
183.
184.
185.
186.
187.
188.
189.
190.
191.
II.A.2.

Brief for the Respondent at 44, Gomez-Perez, 553 U.S. 474 (No. 06-1321) (quoting
States v. Mitchell, 445 U.S. 535, 538 (1980)).
Id. (quoting United States v. Nordic Vill., Inc., 503 U.S. 30, 34 (1992)).
Transcript of Oral Argument at 26, Gomez-Perez, 553 U.S. 474 (No. 06-1321).
Gomez-Perez, 553 U.S. at 490-91.
Id. at 491.
Id.
Id.
Id.
553 U.S. 571 (2008).
5 U.S.C. § 504 (2012). On the EAJA as applied to civil litigation, see supra Part
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before the Court was whether paralegal services should be
reimbursed as "fees" under market rates or instead as "other
expenses" at the cost to the attorney.192
In its brief, the government wrote,
If there were any doubt as to the proper construction of
"attorney fees," the canon of construction that the scope of
waivers of sovereign immunity should be narrowly construed in
favor of the sovereign compels the conclusion that paralegal
expenses are not a type of "attorney fees" under the EAJA.
Nothing in the EAJA's text requires a contrary result,
particularly because the EAJA's provision of "other expenses"
aptly captures paralegal expenses necessary for the preparation
of a party's case.1 93
The government persisted in saying that "[e]ven when Congress
has waived sovereign immunity, that waiver itself must be 'strictly
construed, in terms of its scope, in favor of the sovereign.' "194 Since
nothing in the EAJA "clearly and unambiguously requires that
'attorney fees' be construed to include paralegal expenses," the
government argued that the term should "be construed narrowly to
exclude paralegal expenses in light of any such ambiguity."195 At oral
argument, however, government counsel did not invoke strict
construction and no member of the Court suggested its application. 196
The Court in Richlin Security, in an opinion by Justice Alito,
unanimously held that a prevailing party under EAJA may recover
paralegal fees at market rates.'97 The Court rejected the government's
"fractured interpretation of the statute" to distinguish between "fees"
to be covered at market rates and "other expenses" to be reimbursed
only at cost.' 98 In any event, the Court held that the cost should be
measured, not from the perspective of the party's attorney, but from
the perspective of the client.'99 Thus, if paralegal fees are billed to the
client as fees, they should be so reimbursed, subject to the
"reasonable cost" limitation in the statute that would incorporate
what are the prevailing market rates.200
192. See § 504(a)(1).
193. Brief for the Respondent at 9-10, Richlin Sec., 553 U.S. 571 (No. 06-1717)
(citations omitted).
194. Id. at 36 (quoting Dep't of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999)).
195. Id. at 36-37.
196. See Transcript of Oral Argument, Richlin Sec., 553 U.S. 571 (No. 06-1717).
197. Richlin Sec., 553 U.S. 571, 590.
198. Id. at 577-78.
199. Id. at 579.
200. Id. at 579-80.
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Near the end of the opinion, the Court delivered a rebuke to the
government's reliance on the strict construction rule, saying that,
"[c]onfronted with the flaws in its interpretation of the statute, the
Government seeks shelter in a canon of construction." 201 The Court
held,
The sovereign immunity canon is just that-a canon of
construction. It is a tool for interpreting the law, and we have
never held that it displaces the other traditional tools of
statutory construction. Indeed, the cases on which the
Government relies all used other tools of construction in
tandem with the sovereign immunity canon. In this case,
traditional tools of statutory construction and considerations of
stare decisis compel the conclusion that paralegal fees are
recoverable as attorney's fees at their "prevailing market
rates." There is no need for us to resort to the sovereign
immunity canon because there is no ambiguity left for us to
construe.2 0
c.

United States v. Clintwood Elkhorn Mining Co.: Requiring

Resort to Specific Statutory ProcedureWithout Application of
Canon of Strict Construction

Returning to the question of the proper avenue for particular
types of tax disputes, the Supreme Court took up a tax refund
procedure case in United States v. Clintwood Elkhorn Mining Co. 2 03
After learning that a tax on coal exports had been found
unconstitutional, three coal mining companies filed an administrative
claim for a refund of taxes paid during the previous three years, which
the Internal Revenue Service returned with interest. 20' The tax refund
process requires an administrative claim to be filed within three years
of the tax return.20 5 Wishing to recover the taxes paid on coal exports
for earlier years, the companies then filed suit in the Court of Federal
Claims 206 alleging exaction of money in violation of the Export Clause
of the Constitution 207 under the waiver of sovereign immunity for

201. Id. at 589.
202. Id. at 589-90 (citations omitted).
203. 553 U.S. 1 (2008).
204. Id. at 5-6.
205. 26 U.S.C. § 6511 (2012).
206. Clintwood Elkhorn Mining Co., 553 U.S. at 6.
207. U.S. CONST. art. I, § 9, cl. 5 ("No Tax or Duty shall be laid on Articles exported
from any State.").
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money claims in the Tucker Act, which has a six-year statute of
limitations.20 8
In its brief to the Supreme Court, as a subsidiary argument, the
government asserted that, "[i]f there were any doubt about whether
[the coal companies] were required to comply with the procedural
requirements applicable to tax-refund cases, that doubt would have to
be resolved in favor of the government," under the premise that
"terms and conditions that Congress attaches to [immunity] waivers,
are strictly construed." 2" At oral argument, the government advanced
the argument that the taxpayers were limited to the tax refund
scheme, with its three-year period for claims, but did not repeat the
argument on strict construction of a condition of a statutory waiver of
federal sovereign immunity.210
In an opinion by Chief Justice Roberts, the Court unanimously
found that "[t]he outcome here is clear given the language of the
pertinent statutory provisions," in particular a provision of the Tax
Code stating that no suit to recover any tax paid may be filed without
a prior administrative claim for a refund.2 11 In EC Term of Years Trust
v. United StateS212 decided the year before, the Court had held that the
procedure for recovery of taxes levied against one person for another
person's taxes could not be bypassed to use the tax refund scheme.213
Similarly, the Court held here that the specific tax refund procedure,
requiring an administrative claim to be filed within three years of the
return, could not be circumvented by resort to another statutory
21
process.214 And as it had done previously in EC Term of Years Trust,
the Court reached that conclusion in Clintwood Elkhorn without any
mention of sovereign immunity or strict constructions of statutory
waivers.

208. 28 U.S.C. §2501.
209.
07-308).
210.
07-308).
211.
212.
213.
214.

Brief for the United States at 27, Clintwood Elkhorn Mining Co., 553 U.S. 1 (No.
.
Transcript of Oral Argument at 7, Clintwood Elkhorn Mining Co., 553 U.S. 1 (No.
Clintwood Elkhorn Mining Co., 553 U.S. at 7 (discussing 26 U.S.C. § 7422(a)).
See supra Part II.A.6.
See EC Term of Years Trust v. United States, 550 U.S. 429, 433-36 (2007).
Clintwood Elkhorn Mining Co., 553 U.S. at 14.
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d. John R. Sand & Gravel Co. v. United States: A Detour to a
Strict Applicationfor a Limitations Period
In John R. Sand & Gravel Co. v. United States,2 15 without using
the term, the government effectively asked for the strictest
construction imaginable of the statute of limitations on claims under
the Tucker Act,216 demanding that the six-year period be given force
as an absolute and unwaivable bar established as a jurisdictional
condition on the waiver of sovereign immunity."' At oral argument,
government counsel capsulized that position at the very beginning of
his presentation: "In a consistent line of decisions beginning in 1883,
this Court has repeatedly construed the 6-year filing requirement
contained in § 2501 and its predecessors as a nonwaivable
jurisdictional limit on the Court of Claim's authority to enter money
judgments against the United States." 218
And on this occasion, departing from the trend observed over
the past several terms as discussed above in this Article, the Court
accepted the government's invitation to preserve an absolute reading
of a limitation on a statutory waiver of sovereign immunity. As
Justices Stevens and Ginsburg said in dissent in John R. Sand &
Gravel, "For much of our history, statutes of limitations in suits
against the Government were customarily placed in the
[jurisdictional] category on the theory that conditions attached to a
waiver of sovereign immunity 'must be strictly observed and
exceptions thereto are not to be implied.' "219 However, the dissenting
Justices observed, in recent cases such as Franconia Associates v.
22
1 both discussed earlier
United States220 and Scarborough v. Principi,
in this Article, the Court had adopted a general presumption that
limitations periods should be applied the same against the federal
government as against a private defendant.222 Justice Breyer, writing
for the majority, did not disagree with the dissent's general
215. 552 U.S. 130 (2008). In the interest of full disclosure, the author of this Article was
counsel for the petitioner John R. Sand & Gravel Company in the case before the
Supreme Court. For a comprehensive analysis and critique of the John R. Sand & Gravel
decision, see Sisk, supra note 21, at 587-605.
216. 28 U.S.C. § 2501 (2012).
217. Brief for the United States at 11, John R. Sand & Gravel Co., 552 U.S. 130 (No.
06-1164).
218. Transcript of Oral Argument, supra note 39, at 24.
219. John R. Sand & Gravel Co., 552 U.S. at 140 (Stevens, J., dissenting) (quoting
Soriano v. United States, 352 U.S. 270, 276 (1957)).
220. See supra Part II.A.1.
221. See supra Part II.A.3.a.
222. See John R. Sand & Gravel Co., 552 U.S. at 14042 & n.4 (Stevens, J., dissenting).
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description of the state of the law. Instead, on this single occasion, the
Court decided to hold the line, given the Court's characterization of
the Tucker Act statute of limitations as absolute since the nineteenth
century.2 23
Accordingly, the majority of the Court in John R. Sand & Gravel
stood by the arguably anachronistic rule 224 that the statute of
limitations accompanying the waiver of sovereign immunity in the
Tucker Act is jurisdictional and thus cannot be waived or tolled.225
Because this statute of limitations has jurisdictional force, a court is
obliged to "raise on its own the timeliness of a lawsuit filed in the
Court of Federal Claims, despite the Government's waiver of the

issue."226
Importantly, the Court's decision was premised squarely on the
principle of stare decisis. 227 Although the majority adhered to a
nineteenth century line of cases that regarded this particular statute
of limitations as jurisdictional, the Court acknowledged that its more
recent decisions "represent a turn in the course of the law" regarding
the nature of the limitations period.228
8. 2008 Term: Indian Breach of Trust Claim-UnitedStates v.
Navajo Nation: Standing by Past Rejection of Strict Construction in
Inferring Liability for Damages
During the 2008 Term, the Court returned to the same breach of
trust dispute in United States v. Navajo Nation (Navajo Nation IJ)229
that the Court had previously addressed during the 2002 Term. 230 The
Navajo Nation contended that the United States had breached
fiduciary responsibilities to the tribe when the Department of Interior
approved a coal lease between the tribe and a mining company that
included an inadequate royalty amount.23 1 In its decision six years
223. Id. at 133-39 (majority opinion).
224. Id. at 143 (Stevens, J., dissenting) (arguing that the jurisdictional rule for the
Tucker Act statute of limitations had been abandoned in prior decisions and that any
ambiguity in the case-law "ought to be resolved in favor of clarifying the law, rather than
preserving an anachronism whose doctrinal underpinnings were discarded years ago"); see
also id. at 144 (Ginsburg, J., dissenting) (explaining that, even if the Court had not already
discarded the jurisdictional rule for statutes of limitations, she "would regard this case as
an appropriate occasion to revisit those precedents").
225. Id. at 133-38 (majority opinion).
226. Id. at 132.
227. Id. at 139.
228. See id. at 138.
229. 556 U.S. 287 (2009) (Navajo Nation I1).
230. See supraPart II.A.2.
231. Navajo Nation II, 556 U.S. at 291-92.
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earlier in Navajo Nation I, the Supreme Court ruled the Indian
Mineral Leasing Act by its language did not impose a sufficiently
specific fiduciary duty on the government and instead promoted
Indian self-sufficiency by allowing tribes to negotiate the terms of
their own mineral leases.23 2 On remand, the court of appeals
"resuscitated" the tribal claim,2 3 concluding that fiduciary duties were
imposed on the government through a network of other statutes,
including the Navajo-Hopi Rehabilitation Act.234
In its brief in Navajo Nation II, the government more explicitly
invoked the strict construction doctrine than it had on the case's prior
visit 235 to the Supreme Court: "[A] waiver of sovereign immunity
must be 'unequivocally expressed in statutory text,' and, where
Congress has waived immunity, the 'scope' of that waiver must be
'strictly construed in favor of the sovereign,' and 'not "enlarge[d] ...
beyond what the language requires." ' "236 At oral argument,
government counsel did not mention strict construction as such, but
rather argued that the common law of trusts should play a limited role
"when what we are talking about here is liability for damages under a
waiver of sovereign immunity, and the usual sovereign immunity
principles have to cast considerable doubt on that." 237 Chief Justice
Roberts was dubious about reliance on general trust principles rather
than an explicit statutory provision to impose liability for damages in
an Indian breach of trust case, remarking to tribal counsel that
"[b]efore we find a waiver of sovereign immunity opening up the
Treasury of the United States, we usually insist on something a little
more specific than general trust principles." 238
In Navajo Nation II, the Supreme Court again ruled against the
tribe, finding that the other statutes added little or nothing to the
tribe's previous, unsuccessful attempt to derive a fiduciary
relationship. 23 9 However, in so ruling, the Court did not retreat from
its earlier statement in Navajo Nation I that the evaluation of
substantive statutes for rights-creating language that would support a
breach of trust claim under the Tucker Act does not proceed under

232. United States v. Navajo Nation (Navajo Nation 1), 537 U.S. 488, 508 (2003).
233. Navajo Nation II, 556 U.S. at 289.
234. 25 U.S.C. §§ 631-638 (2012).
235. See supra notes 78-79 and accompanying text.
236. Brief for the United States at 30, Navajo Nation II, 556 U.S. 287 (No. 97-1410)
(citations omitted).
237. Transcript of Oral Argument at 7, Navajo Nation II, 556 U.S. 287 (No. 97-1410).
238. Id. at 45.
239. Navajo Nation II, 556 U.S. at 296-300.
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the same strict rules that apply to finding a waiver of sovereign
immunity in the first instance:
Neither the Tucker Act nor the Indian Tucker Act creates
substantive rights; they are simply jurisdictional provisions that
operate to waive sovereign immunity for claims premised on
other sources of law (e.g., statutes or contracts). The other
source of law need not explicitly provide that the right or duty it
creates is enforceable through a suit for damages, but it triggers
liability only if it " 'can fairly be interpreted as mandating
compensation by the Federal Government.' "240
9. 2009 Term: A One-Year Hiatus
During the 2009 Term, the Court did not consider any case in
which the federal government invoked the rubric of strict
construction of a statutory waiver of sovereign immunity, or the
Court chose to address the availability of a strict or narrow approach
to reading such statutes.
10. 2010 Term: Indian Breach of Trust and Contract Claims
a.

United States v. Tohono O'odham Nation: Sovereign

Immunity Stays in Background on Interpretationof Jurisdictional
Statute

In United States v. Tohono O'odham Nation,2 4 1 an Indian tribe
filed simultaneous suits in the United States District Court for the
District of Columbia and in the United States Court of Federal
Claims, alleging that the government had breached its duties of trust
by mismanaging tribal assets and money.242 Because both lawsuits
arose out of the same factual circumstances-both complaints offered
nearly identical allegations of breach of trust-this "jurisdictional
collision"243 implicated 28 U.S.C. § 1500. Section 1500 bars the Court
of Federal Claims from taking jurisdiction if the plaintiff "has pending
in any other court any suit or process against the United States" that
is "for or in respect" to the same "claim." 2" Despite the duplicative
240. Id. at 290 (quoting United States v. Testan, 424 U.S. 392, 400 (1976)).
241. 131 S. Ct. 1723 (2011). For a general discussion of the "jurisdictional tug-of-war"
between the Court of Federal Claims and the district court, including Tohono O'odham
Nation, see Gregory C. Sisk, The Jurisdictionof the Court of Federal Claims and ForumShopping in Money ClaimsAgainst the FederalGovernment, 88 IND. L.J. 83, 84 (2012).
242. Tohono O'odham Nation, 131 S. Ct. at 1727, 1731.
243. Sisk, supra note 241, at 86.
244. 28 U.S.C. § 1500 (2012).
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factual background to both lawsuits, a divided panel of the Court of
Appeals for the Federal Circuit allowed both to continue, reasoning
that the suits sought different relief because the district court lawsuit
was framed in equity to seek restitution of "old money" (lost trust
funds) and the Court of Federal Claims lawsuit was framed in law to
seek damages for "new money" (lost profits) and thus sought
different relief.245 The Supreme Court granted certiorari to resolve
"what it means for two suits to be 'for or in respect' to the same
claim" within the meaning of § 1500.246
In its brief to the Supreme Court, the government emphasized
the sovereign immunity angle and underscored the strict construction
canon. After reciting that "the scope of a waiver of sovereign
immunity, including the limitations and conditions on which Congress
consents to suit, must be unequivocally expressed in statutory text
and strictly construed in favor of the sovereign," 24 7 the government
criticized the Federal Circuit's "failure to strictly construe the scope
of Congress's consent to suit in this context [as being] unfaithful to
the very sovereign-immunity principles that gave birth to the Court of
Claims."24 8 To the extent that § 1500 could be read in more than one
way, the government contended that "ambiguities concerning the
scope of such consent must be strictly construed to preserve the
United States' immunity from suit." 249 Saying that "[tihe canon of
strict construction applies with special force when interpreting
statutory waivers implicating monetary relief," 25 0 the government
characterized § 1500 as lying "at the center of Congress's efforts to
provide limited waivers of sovereign immunity for general categories
of monetary claims, highlighting the need to accord it the
construction appropriate to ensure that the scope of the waivers are
strictly construed." 251
At oral argument, by contrast, counsel for the government never
mentioned sovereign immunity, much less a strict construction of a
statutory waiver. Instead, both counsel for the government and
counsel for the tribe focused on whether two suits are the same based

245. Tohono O'odham Nation v. United States, 559 F.3d 1284, 1289-90 (Fed. Cir.
2009), rev'd, 131 S. Ct. 1723 (2011).
246. Tohono O'odham Nation, 131 S. Ct. at 1727.
247. Brief for the United States at 15, Tohono O'odham Nation, 131 S. Ct. 1723 (No.

09-846).
248.
249.
250.
251.

Id. at 16.
Id. at 25.
Id. at 26.
Id. at 27-28.

2014]

WAIVERS OFSOVEREIGN IMMUNITY

1283

only on operative facts or on both operative facts and duplicative
relief.25 2
In deciding Tohono O'odham Nation, Justice Kennedy's majority
opinion gave no interpretive slant to the sovereign immunity
implications, other than to observe that the sovereign, when
consenting to be sued, may include limitations that preclude complete
relief.253 The Court also dispensed with any comparisons of the types
of relief sought or legal theories presented in the two lawsuits.
Accepting the government's argument on the effect of the
jurisdictional provision, the Court ruled that the jurisdictional bar of
§ 1500 is triggered when both lawsuits arise out of the same operative
facts.254 The statutory language of "for or in respect to" the same
claim means simply that both suits have a substantial factual
overlap-"are based on substantially the same operative facts" 2 55regardless of whether the remedial requests overlap as well. 256 Thus,
in the Court's words, "a common factual basis" for lawsuits brought
both in the Court of Federal Claims and in another court "suffices to
bar jurisdiction under § 1500."1257
b. General Dynamics Corp. v. United States: Sovereign
Immunity Stays in Background in Government Secrecy Case
In General Dynamics Corp. v. United States,258 the Supreme
Court considered the state secrets privilege in the context of a
government contractual dispute involving the stealth aircraft
program. 259 Two strands of the state secrets doctrine have emerged.
First, when the very subject matter of the lawsuit implicates secrecy,
such as the existence of a secret contractual relationship with the
United States, like a clandestine spying arrangement, the action may
not proceed.2 60 Second, in other cases, the state secrets doctrine is an
evidentiary rule, akin to other privileges that declare certain
information off-limits in discovery and as proof. General Dynamics
implicated the second of these strands.
252. See Transcript of Oral Argument at 3, 24, Tohono O'odham Nation, 131 S. Ct.
1723 (No. 09-846).
253. See Tohono O'odham Nation, 131 S. Ct. at 1731.
254. See id. at 1730.
255. Id.
256. Id. at 1729.
257. See id. at 1727.
258. 131 S. Ct. 1900 (2011).
259. Id. at 1903.
260. See Tenet v. Doe, 544 U.S. 1, 7-11 (2005); Totten v. United States, 92 U.S. 105,
107 (1875).
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In the 1953 decision of United States v. Reynolds,2 61 the Supreme
Court had confirmed the existence of a state secrets privilege.262 In
contrast with many other privileges, when properly invoked, the state
secrets privilege is absolute, "render[ing] the information
unavailable." 263 No balancing of interests occurs because "[t]hat
balance has already been struck" in favor of the government, 21 and
"[n]o competing public or private interest can be advanced to compel
disclosure of information found to be protected" by this privilege.265
After General Dynamics' work on a carrier-based stealth aircraft
fell behind schedule and became more expensive, the government
terminated the contract for default and demanded return of $1.35
billion in payments made for work the government had not
accepted.2 6 General Dynamics filed suit in the Court of Federal
Claims under the Contract Disputes Act 267 to challenge the
termination, explaining its failure to complete the work on time and
on budget as caused by the government's failure to share its "superior
knowledge" about design and manufacture of stealth aircraft.2 68 The
government invoked the state secrets privilege to block discovery
regarding the government's experiences and knowledge about stealth
technology, which General Dynamics contended prevented it from
fairly presenting its affirmative defense to the government's default
termination.269
As a plainly subsidiary argument, the government in its brief to
the Supreme Court argued that,
[b]ecause the "waiver of the Government's sovereign immunity
will be strictly construed, in terms of its scope, in favor of the
sovereign," it would be particularly inappropriate, absent clear
congressional authorization of such a step, for a court to treat
the government's assertion of the state-secrets privilege as a
ground for ordering the United States to pay money on a claim
the plaintiff has not proved.270

261. 345 U.S. 1 (1953).
262. See id. at 10.
263. In re Under Seal, 945 F.2d 1285,1287 n.2 (4th Cir. 1991).
264. Halkin v. Helms, 690 F.2d 977, 990 (D.C. Cir. 1982).
265. Ellsberg v. Mitchell, 709 F.2d 51, 57 (D.C. Cir. 1983).
266. Gen. Dynamics Corp. v. United States, 131 S. Ct. 1900, 1903-04 (2011).
267. 41 U.S.C. §§ 7101-7109 (2006).
268. Gen. Dynamics Corp., 131 S. Ct. at 1904.
269. Id.
270. See Brief for the United States at 35-36, Gen. Dynamics Corp., 131 S. Ct. 1900
(No. 09-1298) (quoting Lane v. Pefia, 518 U.S. 187,192 (1996)).
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At oral argument, sovereign immunity was mentioned only in
passing by government counsel, to rebut any contention that due
process and fundamental fairness in contract were owed to a
government contractor.27 1
In deciding GeneralDynamics, in a unanimous opinion by Justice
Scalia, the Court mentioned sovereign concerns only in describing the
litigation background.27 2 The Court instead turned directly to the
evidentiary problem, holding that the first question and most
common outcome under the state secrets doctrine is simply one of
evidentiary rules: "The privileged information is excluded and the
trial goes on without it."273 However, when litigation of the claim or a
defense would lead inevitably to the revelation of state secrets, then
the dispute becomes non-justiciable, court intervention becomes
impossible, and "the traditional course is to leave the parties where
they stood when they knocked on the courthouse door." 274
Accordingly, General Dynamics is left unable to recover additional
money for the government's allegedly improper termination, and the
government may not obtain a return of money that it paid by alleging
default. 275 Given that this was a government contracts case involving
the highly confidential stealth aircraft program, the Court said the
parties reasonably should have anticipated this development and thus
both parties "must have assumed the risk that state secrets would
prevent the adjudication of [the contract claims and defenses]."276
11. 2011 Term: Privacy and Administrative Law Claims
a.

Federal Aviation Administration v. Cooper: Strict Scrutiny

Bolsters Immunity from Damages Claims Absent Unequivocal
Waiver

Congress enacted the Privacy Act in 1974277 to "regulate the
collection and use of information by" federal agencies and to
"provide for certain individual safeguards against invasions of privacy
by the government." 278 The Privacy Act provides that a plaintiff who
271. Transcript of Oral Argument at 52, Gen. Dynamics Corp., 131 S. Ct. 1900 (No. 091298).
272. Gen. Dynamics Corp., 131 S. Ct. at 1905.
273. Id. at 1906.
274. Id. at 1907.
275. Id. at 1909.
276. Id.
277. Pub. L. No. 93-579, 88 Stat. 1896 (codified at 5 U.S.C. § 552a (2012)).
278. ALFRED C. AMAN, JR. & WILLIAM T. MAYTON, ADMINISTRATIVE LAW § 18.1.1,
at 698 (2d ed. 2001).
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proves that the agency's violation was "intentional or willful" can
recover "actual damages sustained by the individual as a result of the
[violation], but in no case shall a person entitled to recovery receive
less than the sum of $1,000."1279
In Federal Aviation Administration v. Cooper,28 0 as part of an
investigation to identify medically unfit individuals who had obtained
Federal Aviation Administration certification as pilots, the Social
Security Administration shared information from disability records
about the plaintiff's human immunodeficiency virus status. 28 1 The
plaintiff alleged the disclosure of his medical records was unlawful
under the Privacy Act and that he had suffered "humiliation,
embarrassment, mental anguish, fear of social ostracism, and other
severe emotional distress," but no pecuniary or economic loss.2" The
Supreme Court took the case to decide whether "actual damages"
includes mental and emotional damages resulting from a violation of
the Privacy Act.283
In its briefing to the Supreme Court, the government relied
heavily on the sovereign immunity canon, invoking both the
requirement of an unequivocal waiver and strict construction thereof,
but placed more weight on the former than the latter dimension.
Framing its position in the summary of the argument, the government
submitted, "Because the Act's 'actual damages' provision constitutes
a limited waiver of the United States' sovereign immunity, the
question is not whether the statutory text could be read to authorize
[claims for emotional damages], but instead whether the statutory
text clearly and unequivocally compels that conclusion. "28 After
reciting the rules that the government's intent to waive immunity for
damages must be unequivocally expressed and that the waiver should
be strictly construed in scope in favor of the sovereign,285 the
government drew together both strands by arguing, "The sovereign
immunity of the United States encompasses not only immunity from
suit altogether, but also strict observance of the conditions upon
which a suit may proceed.""' In its reply brief, the government
reiterated its view that "the strict-construction rule applies not only in

279.
280.
281.
282.
283.
284.
285.
286.

5 U.S.C. § 552a(g)(4)(A) (2012).
132 S. Ct. 1441 (2012).
Id. at 1446-47.
Id. at 1447.
Id. at 1446.
Brief for the Petitioners at 10, Cooper,132 S. Ct. 1441 (No. 10-1024).
Id. at 13-14.
Id. at 14.
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determining the existence of a waiver, but also in determining its
'scope.' "'
In particular, asserting "heightened separation-of-powers
concerns," the government, in its opening brief, underscored the need
for "a specific waiver" of immunity before holding the government
liable for "monetary claims."288 Connecting the interpretive canon to
the nature of the relief sought, the government contended that
[sitrict construction of statutory waivers of immunity ...

ensures that courts do not mistakenly impose burdens on the
public fisc that Congress did not authorize and that "public
funds will be spent [only] according to the letter of the difficult
judgments reached by Congress as to the common good and not
according to the individual favor of Government agents or the
individual pleas of litigants."2 89
In its reply brief, the government again asserted that "[m]onetaryexaction cases like this one lie at the core of the separation-of-powers
concerns animating the sovereign-immunity canon, and disregarding
the canon in such cases would create an unacceptable risk of usurping
Congress's exclusive authority over the Treasury."2 90
At oral argument, government counsel began by characterizing
the case as whether a waiver for emotional damages existed, saying
that, "[i]f Congress had intended to waive the sovereign immunity of
the United States to allow uncapped emotional distress claims under
the Privacy Act, it would have and was required to state that waiver
clearly and unambiguously in the statutory text." 291' But counsel also
drew upon the strict construction canon, saying that as long as the
government's reading of "actual damages" to be limited to pecuniary
harms is "a reasonable reading," then
the sort of judicial restraint that is embodied in the canon that
requires courts to construe waivers of sovereign immunity
narrowly requires this Court to adopt that narrower reading,
because it shows that the narrower reading is at the very least a

287. Reply Brief for the Petitioners at 3, Cooper, 132 S. Ct. 1441 (No. 10-1024).
288. Brief for the Petitioners, supra note 284, at 15.
289. Id. at 15-16 (quoting Office of Pers. Mgmt. v. Richmond, 496 U.S. 414, 428, 432
(1990).
290. Reply Brief for the Petitioners, supra note 287, at 4-5.
291. Transcript of Oral Argument at 3, Cooper, 132 S. Ct. 1441 (No. 10-1024); see also
id. at 12 ("But the term 'actual damages' by itself in a waiver of sovereign immunity is not
a clear and unambiguous waiver of the United States' sovereign immunity for claims of
emotional distress.").
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reasonable one or, as the Court said in Nordic Village, is a
plausible one. 29
Speaking to counsel for the claimant, Justice Scalia characterized
the government's argument in this way: "Now what the government
says is, of course, the-the waiver of sovereign immunity, you would
acknowledge must be unambiguous, but the government says further,
moreover, the scope of the waiver of-of sovereign immunity must be
unambiguous." 293 Focusing apparently on the peculiar significance of
a claim for money, Chief Justice Roberts observed to claimant's
counsel,
I mean, what you are saying is this is a really big chunk of
damages, because this is what the whole act was about; and it
seems to me that that argument suggests that there is some
weight to the government's point that well, if you are going to
get into that, you really do need a clearer waiver of sovereign
immunity. 294
Writing for a five-Justice majority in Cooper, Justice Alito
presented the issue as "whether the civil remedies provision of the
Privacy Act waives the Government's sovereign immunity with
respect to such a recovery." 295 On that kind of question, the Court
held that "a waiver of sovereign immunity must be 'unequivocally
expressed' in statutory text," and "[a]ny ambiguities in the statutory
language are to be construed in favor of immunity." 296 Affirming that
the Privacy Act expressly waives sovereign immunity for damages,
the Court nonetheless said that it still must address questions
"concern[ing] the scope of that waiver. "297 Unless "the scope of
Congress' waiver [is] clearly discernible from the statutory text in
light of traditional interpretive tools," then the Court will "take the
interpretation most favorable to the Government." 298
Having framed the question in that way, the Court majority
reasoned that, "[e]ven as a legal term, ... the meaning of 'actual

damages' is far from clear." 29 After observing that the term "actual
damages" is sometimes read as referring to actual harm as opposed to
nominal or punitive damages and is sometimes understood to include
292.
293.
294.
295.
296.
297.
298.
299.

Id. at 19.
Id. at 39.
Id. at 41.
Cooper, 132 S. Ct. at 1448.
Id.
Id.
Id.
Id. at 1449.
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nonpecuniary harm and sometimes only pecuniary harm,3 " the Court
concluded that Congress had not spoken unequivocally to authorize
damages for emotional harm under the Privacy Act.30' While "the
contrary reading of the statute" to allow for emotional damages is not
"inconceivable," the Court said "the question we must answer is
whether it is plausible to read the statute, as the Government does, to
authorize only damages for economic loss."3" Finding the
government's narrowing construction plausible, the Court ruled that
the Privacy Act does not unequivocally authorize an award for mental
or emotional distress damages.3 03
In dissent, Justice Sotomayor, writing for three Justices, criticized
the majority for "conced[ing] that its interpretation is not compelled
by the plain text of the statute or otherwise required by any other
traditional tool of statutory interpretation" but still adopting the
"interpretation most favorable to the Government" simply because
the majority considered that narrow "reading of 'actual damages' to
be 'plausible.' "34 By contrast, the dissent believed that "traditional
tools of statutory construction-the statute's text, structure, drafting
history, and purpose-provide a clear answer: The term 'actual
damages' permits recovery for all injuries established by competent
evidence in the record, whether pecuniary or nonpecuniary, and so
encompasses damages for mental and emotional distress."305 For that
reason, the dissent argued, "There is no need to seek refuge in a
canon of construction," especially one like the rule of strict
construction of waivers of sovereign immunity "that has been used so
haphazardly in the Court's history."3"
b.

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians

v. Patchak: Sovereign Immunity Not Mentioned in Administrative
Law Dispute
In Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v.
307
an individual living near the site of a proposed Indian
Patchak,
casino, who feared economic, environmental, and aesthetic harms,
filed suit under the Administrative Procedure Act ("APA")30 8 to

300.
301.
302.
303.
304.
305.
306.
307.
308.

Id. at 1449-50.
Id. at 1453.
Id.
Id. at 1456.
Id. at 1456 (Sotomayor, J., dissenting).
Id.
Id.
132 S. Ct. 2199 (2012).
5 U.S.C. §§ 701-706 (2012).
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challenge the authority of the Secretary of the Interior to acquire
those lands in trust for the tribe.309 In 1976, Congress amended the
APA to expressly waive the sovereign immunity of the government,
thereby allowing suits seeking judicial review of an agency's action to
be brought directly against the government itself in federal district
court. 10 The question presented in this case was whether that waiver
of authority under the APA was withdrawn by the Quiet Title Act
("QTA"),31 which excludes contests to government title of "trust or
restricted Indian lands."3 12
In its brief to the Supreme Court, the government briefly alluded
to the rule that conditions on waivers of sovereign immunity "must be
strictly observed," saying, therefore, "[i]t follows that the QTA
displaces the APA's more general waiver of sovereign immunity in
cases, such as this one, involving a dispute over the United States'
title to land."313 At oral argument, the government contended "that
the United States has not waived its sovereign immunity from suits
challenging its title to Indian trust lands."314 In support of that
argument, counsel for the tribe also insisted that "[t]he essence of
sovereign immunity is, right or wrong, you cannot take title away that
the United States has."315
In deciding the case, Justice Kagan, writing for an eight-Justice
majority, eschewed any strict construction of a statutory waiver,
instead confining her analysis to whether the plaintiff was "exploiting
the APA's waiver to evade limitations on suit contained in other
statutes."3 16 Concluding that the QTA had no application to the case,
the Court allowed the suit to go forward:
[T]he QTA-whose full name, recall, is the Quiet Title Actconcerns (no great surprise) quiet title actions. And Patchak's
suit is not a quiet title action, because although it contests the
Secretary's title, it does not claim any competing interest in the
Bradley Property. That fact makes the QTA's "Indian lands"
limitation simply inapposite to this litigation.3 17

309.
310.
311.
312.
313.
247).
314.
315.
316.
317.

Patchak, 132 S. Ct. at 2202-03.
Pub. L. No. 94-574, 90 Stat. 2721, 2721 (1976) (codified at 5 U.S.C. § 702).
§ 2409a.
Id. § 2409a(a).
Brief for the Federal Petitioners at 15, Patchak, 132 S. Ct. 2199 (Nos. 11-246, 11Transcript of Oral Argument at 4, Patchak, 132 S. Ct. 2199 (Nos. 11-246, 11-247).
Id. at 19.
Patchak,132 S. Ct. at 2204-05.
Id. at 2206.
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In sum, because the plaintiff was not asserting "an ownership
interest" in the property taken by the government and made available
to the tribe, the QTA had no application."' By challenging instead
the authority of the government to take the property and place it in
trust for the tribe, the plaintiff was comfortably within the waiver of
sovereign immunity found in the APA. 19
The sole dissenter, Justice Sotomayor, reading the limitations in
the QTA as designed broadly to protect the government from being
divested of possession of land held in trust for an Indian tribe,
characterized the majority opinion as "sanction[ing] an end-run
around these vital limitations on the Government's waiver of
sovereign immunity."320 Alone among the members of the Court,
Justice Sotomayor cited to the rule that conditions on a waiver of
sovereign immunity "must be strictly observed."321
B.

Looking for Patternsin Eleven Years of Sovereign Immunity
Waiver Cases

Between 2001 and 2011, the Supreme Court's decisions on
statutory waivers of federal sovereign immunity increasingly reflected
a dichotomy between (1) the threshold question of whether sovereign
immunity has been waived (which requires a "clear statement" by
Congress) and (2) the subsequent inquiry into how the statutory
waiver should be interpreted in application (with the canon of strict
construction fading away as a viable tool for statutory interpretation).
In other words, the Supreme Court has separated the preliminary
question of whether a waiver of sovereign immunity exists from
subsequent questions as to how the terms of, conditions on,
procedures for, and exceptions to that waiver should be understood
and applied. As to the former, something akin to a "strict
construction" approach continues to apply. However, clarity would be
promoted and confusion avoided by characterizing this first-stage
analysis as demanding a "clear statement" that federal sovereign
immunity has been waived. On the latter question, strict construction
has faded into the background and the ordinary tools of statutory
interpretation have moved to the fore.
To be sure, during the first eleven years of the twenty-first
century, counsel for the government continued to embrace the
318.
319.
320.
321.

Id. at 2207.
See id. at 2210.
See id. at 2212 (Sotomayor, J., dissenting).
Id. at 2213 (quoting Block v. North Dakota, 461 U.S. 273, 287 (1983)).
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doctrine of strict construction of statutory waivers of sovereign
immunity, sometimes as a subsidiary argument but frequently as a
central feature of the government's interpretive advocacy. But, as
discussed below, of the seventeen cases decided from 2001 to 2011 in
which the government either invoked the doctrine of strict
construction or the Court directly addressed its applicability, the
Court applied something resembling the traditional rule on only three
occasions. On the remaining fourteen occasions, the Court quietly
ignored the strict construction rubric in seven cases and expressly
rejected its fitness in another seven. And in the exceptional instance
where the Court applied a form of strict construction, the case
typically turned on the threshold question of whether immunity had
been waived at all, rather than on how to apply a waiver that had
been clearly stated in the statute.
1. Decisions Rejecting Strict Construction
In Franconia Associates v. United States3 22 and United States v.
White Mountain Apache Tribe,323 the Court openly refused to apply a

narrow or strict construction rubric to the clear and unequivocal
statutory waiver of sovereign immunity in the Tucker Act. In
Franconia,because the government had consented to suit under the
Tucker Act and was no longer "cloaked with immunity,"324 the Court
held "that limitations principles should generally apply to the
Government 'in the same way that' they apply to private parties."3 25
In White Mountain Apache Tribe, the Court eschewed the stringent

demand for an explicit statement that would apply at the preliminary
stage of confirming the existence of a legislative waiver of the
government's sovereign immunity.326 In evaluating whether the rightscreating statute created a cause of action that could proceed under
the Tucker Act waiver, the Court explained that the pertinent statute
or regulation need only "be reasonably amenable to the reading that
it mandates a right of recovery in damages"; that is, "a fair inference

will do."3 27
In Gomez-Perez v. Potter,328 the Court more clearly articulated
the crucial difference between the threshold question of whether a
322.
323.
324.
325.
326.
327.
328.

See discussion supra Part II.A.1.
See discussion supra Part II.A.2.
Franconia Assocs. v. United States, 536 U.S. 129, 141 (2002).
Id. at 145 (quoting Irwin v. Dep't of Veterans Affairs, 498 U.S. 89, 95 (1990)).
United States v. White Mountain Apache Tribe, 537 U.S. 465, 472-73 (2003).
Id. at 473.
See supra Part II.A.7.a.
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statutory waiver of sovereign immunity exists for the subject matter
of the suit and the subsequent question of the meaning of substantive
provisions and other terms inside the statutory waiver.3 29 The Court
cited to White Mountain Apache Tribe for the proposition that,

"where one statutory provision unequivocally provides for a waiver of
sovereign immunity to enforce a separate statutory provision, that
latter provision 'need not ... be construed in the manner appropriate
to waivers of sovereign immunity.' "330 Thus, the Gomez-Perez Court
stated, where one provision in the ADEA "unequivocally waives
sovereign immunity," another provision in that statute that defines
the substantive standard of liability by prohibiting age discrimination
need not "surmount the same high hurdle" of interpretive clarity.
Between the 2001 and 2011 Terms, the strongest statement of the
Court's adoption of ordinary tools of statutory construction for
understanding the substantive terms of a statutory waiver of
sovereign immunity came in Dolan v. U.S. Postal Service.332 As I
observed earlier, Dolan appears tailor-made for application of the
traditional rule of strict construction of waivers of federal sovereign
immunity-if that canon truly does have continuing potency.3 In
Dolan, a homeowner was injured when she tripped over a package
negligently left on her porch by a mail carrier. But an exception to the
FTCA bars "[a]ny claim arising out of the loss, miscarriage, or
negligent transmission of letters or postal matter."334
Emphasizing the rule of strict construction, the sole dissenter in
Dolan accepted the plausible and literal reading of this postal matter
exception as excluding claims arising from anything that might qualify
as "negligent transmission" of the mail, including creation of a slipand-fall hazard.335 By contrast, the Dolan majority set aside the strict
construction principle as " 'unhelpful' in the FTCA context" 336 and
applied ordinary tools of statutory interpretation to reach the

329. See SCALIA & GARNER, supranote 1, at 287 (describing Gomez-Perez as properly
rejecting narrow construction of a substantive provision, as distinguished from the more
stringent demand that sovereign immunity have been unequivocally waived).
330. Gomez-Perez v. Potter, 553 U.S. 474, 491 (2008) (quoting White Mountain
Apache, 537 U.S. at 472-73).
331. Id.
332. See supra Part II.A.5.
333. See supra note 144 and accompanying text.
334. 28 U.S.C. § 2680(b) (2012).
335. Dolan v. U.S. Postal Serv., 546 U.S. 481, 493 (2006) (Thomas, J., dissenting).
336. Id. at 491-92 (majority opinion) (quoting Kosak v. United States, 465 U.S. 848,
853 n.9 (1984)).
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conclusion that the exception was designed to apply only to claims
alleging a failure to deliver mail or damage to its contents.337
The Court's progress away from special constructions that favor
the government has been most marked when considering procedural
limitations on waivers of sovereign immunity, such as limitations
338
involving the timing of
periods. In deciding Scarboroughv. Principi,
an application for attorney's fees under the EAJA, the Court again
turned aside the government's plea for a stricter application of a
limitations period than applied to private parties, relying on earlier
decisions, including FranconiaAssociates v. United States.339
To be sure, the Court departed from that approach in John R.
Sand & Gravel Co. v. United States,340 where the Court enforced the
six-year limitations period for the Tucker Act as an absolute and
unwaivable bar.34 ' But, as I have previously described it, John R. Sand
& Gravel was a "stare decisis-justified detour."342 The Court majority
grounded the result directly in "[b]asic principles of stare decisis,"343
adhering to longstanding precedent dating back to the nineteenth
century, which had characterized this particular limitations period as
jurisdictional in nature.3" The Court acknowledged there had been "a
turn in the course of the law," which now "place[s] greater weight
upon the equitable importance of treating the Government like other
litigants and less weight upon the special governmental interest in
protecting public funds."34 5 Indeed, the Court admitted that older
decisions reflecting an earlier attitude toward waivers of sovereign
immunity "have consequently become anomalous."346 Accordingly, as
Justice Stevens suggested in dissent, the Court has thereby accepted
"a carveout for statutes we had already held ineligible for equitable
tolling,"347 a government-favoring narrow approach that presumably
will not be followed when new situations arise or applied to different
statutory waivers.
337. Id. at 485-92.
338. See supraPart II.A.3.a.
339. See supra Part II.A.1.
340. See supra Part II.A.7.d.
341. See John R. Sand & Gravel Co. v. United States, 552 U.S. 130,133-39 (2008).
342. Sisk, supra note 21, at 525; see also SCALIA & GARNER, supra note 1, at 286
(noting that the general principle that rules of equitable tolling apply in government cases
in the same way as in private suits was not followed in John R. Sand & Gravel, "[b]ut that
holding was explicitly grounded in stare decisis").
343. John R. Sand & Gravel Co., 552 U.S. at 139.
344. See id. at 134-39.
345. Id. at 138.
346. Id.
347. Id. at 142 (Stevens, J., dissenting).
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Even assuming the canon of strict construction of an otherwise
unequivocal waiver does have some continued relevance, the Court in
Richlin Security Service Co. v. Chertoff 48 articulated a much more
modest place for it. Speaking of the "gradual erosion of the Court's
stringent use of narrow constructions since the mid-1990s," Alex
Kardon says that Richlin Security "displays the full magnitude of the
movement."3 4 9 The Richlin Security Court demoted the rule of strict
construction from a position of dominating preeminence in the
hierarchy of interpretive criteria, instead saying that "[tihe sovereign
immunity canon is just that-a canon of construction."s 0 At most, the
strict construction rule appears to have been assigned a supporting
player role.
2. Decisions Applying Strict Construction (or Something Like It)
In addition to the stare decisis-driven decision in John R. Sand &
Gravel, the Court invoked the strict construction canon on two other
occasions during the 2001 to 2011 Court Terms. While the
government did obtain the direct benefit of a narrow reading of the
pertinent statutes in those two cases, both fit more comfortably within
the dichotomy described above. Each of these cases is best
understood as asking whether immunity had been waived, rather than
how to understand and apply a waiver that already had been
unequivocally expressed.
First, in Orff v. United States,"' the Court held that no statute
gave consent to a third-party beneficiary of a government contract "to
sue the United States alone."s 2 In other words, there simply was no
waiver of sovereign immunity to be found in any pertinent statute for
third-party beneficiary claims against the United States. The case
plainly falls into the whether category.
The ruling in Orff stands in line with the basic and longstanding
principle that "[t]he government consents to be sued only by those
with whom it has privity of contract."353 The Contract Disputes Act,
which governs most federal government contracts,35 4 "does not permit
348. See supra Part II.A.7.b.
349. Kardon, supra note 99, at 725.
350. Richlin Sec. Serv. Co. v. Chertoff, 553 U.S. 571, 589-90 (2008) (citations omitted).
351. See supra Part II.A.4.
352. See Orff v. United States, 545 U.S. 596, 602 (2005).
353. See Erickson Air Crane Co. v. United States, 731 F.2d 810, 813 (Fed. Cir. 1984);
see also Sullivan v. United States, 625 F.3d 1378, 1379 (Fed. Cir. 2010) (per curiam) ("A
plaintiff must be in privity with the United States to have standing to sue the sovereign on
a contract claim.").
354. SISK, supra note **, § 4.08(a), at 298-99.
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appeals by anyone who is not a 'party to a Government contract other
than the Government.' "I Exceptions to the rule of direct privity as a
prerequisite to suit against the government are few and narrow, such
as when a party "stands in the shoes of a party within privity"35 6 or
when a subcontractor can demonstrate that the government was on
notice and intended to benefit the subcontractor when it contracted
with the prime contractor. In the lower courts, acceptance of thirdparty beneficiary claims in contract "has been plagued by
uncertainties, doctrinal and conceptual difficulties, and confusion.""'
Accordingly, the Supreme Court appropriately exercised a
cautious contrary presumption toward the novel claim that others in
the public who enjoyed a benefit from a government reclamation
contract with an irrigation district could file a lawsuit against the
federal government claiming rights under that contract. As I have
previously described Orff, the Court there applied a stringent
standard "to preclude judicial implication of what essentially would
have been [a] new cause[] of action against the United States, with
direct or indirect fiscal consequences." 359
Second, the most significant "strict construction" victory for the
government during the 2001 to 2011 Terms came in FederalAviation
Administration v. Cooper.36 But, in concluding that the Privacy Act
did not waive sovereign immunity for emotional distress damages, the
Court does not characterize its heightened scrutiny as involving strict
construction of the terms or conditions of a statutory waiver of
federal sovereign immunity. Rather, the Court said, the demand for
an "unequivocally expressed" waiver of sovereign immunity extends
to "the scope of that waiver. "361
The existence of a waiver and its basic scope are, I would suggest,
but two integrated parts of the same threshold analysis. Both
questions go to whether there has been, in the words of Justice Scalia
and Bryan Garner in their treatise on reading texts, "a clear waiver of
immunity for the subject matter in question."36 2 In my prior writing, I
355. Winter v. FloorPro, Inc., 570 F.3d 1367, 1371 (Fed. Cir. 2009) (quoting 41 U.S.C.
§ 601(4) (2006)).
356. First Hartford Corp. Pension Plan & Trust v. United States, 194 F.3d 1279, 1289
(Fed. Cir. 1999).
357. Flexlab, L.L.C. v. United States, 424 F.3d 1254, 1263 (Fed. Cir. 2005).
358. Ables v. United States, 2 Cl. Ct. 494, 499 (1983), affd, 732 F.2d 166 (Fed. Cir.
1984).
359. Sisk, supra note 21, at 564.
360. See supra Part II.A.11.a.
361. FAA v. Cooper, 132 S. Ct. 1441, 1448 (2012).
362. SCALIA & GARNER, supra note 1, at 285.
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have framed that preliminary stage of sovereign immunity analysis as
involving "the core questions of the existence and basic scope of the
waiver,"36 which I have suggested encompass "the theory of liability
(the cause-of-action) or the availability of a particular remedy
(money, interest, specific performance, declaratory judgment,
injunction, etc.)."3" Just as a clear waiver of sovereign immunity for
contract claims by those in privity of contract with the United States
is not a clear waiver of claims by third-party beneficiaries, a clear
waiver of sovereign immunity for pecuniary damages under the
Privacy Act is not a clear waiver of claims for emotional or mental
harm damages. In sum, the existence of a waiver and the elemental
scope of that waiver are necessarily intertwined in analysis.
Now one could reasonably argue that the strict construction
canon should not be used to evaluate when money damages are
available where the statutory waiver clearly permits a monetary
award under some circumstances.365 Indeed, Aaron Tang more
broadly questions the legitimacy of what he calls "the doctrine of
'double immunity,'" under which "a private plaintiff must
demonstrate not only that the sovereign has waived its immunity from
suit by consenting to the action in the first instance, but also that the
sovereign has unequivocally waived its immunity from a damages
remedy in that suit."3" He criticizes Cooper as an application of the
doctrine of double immunity because the Privacy Act plainly
authorizes suit for damages and yet the Court still "placed the burden
on [the plaintiff] to show that the term 'actual damages'
unambiguously encompasses damages for emotional or mental
harms."367

And, to be sure, the Court has not always applied a narrow progovernment slant to statutes authorizing some form of monetary
relief against the United States. In Molzof v. United States,368 when
reading the exclusion of punitive damages from the FTCA,369 the
Court turned away the government's "restrictive reading of the
363. Sisk, supra note 21, at 550; see also Katherine Florey, Sovereign Immunity's
Penumbras: Common Law, "Accident," and Policy in the Development of the Sovereign
Immunity Doctrine, 43 WAKE FOREST L. REV. 765, 765 (2008) ("At its core, what the
doctrine [of sovereign immunity] prohibits is generally clear; a suit against an
unconsenting sovereign for money damages.").
364. Sisk, supra note 21, at 563.
365. See Kardon, supranote 99, at 730-31 & n.147.
366. Aaron Tang, Double Immunity, 65 STAN. L. REV. 279, 282 (2013).
367. Id. at 302-03.
368. 502 U.S. 301 (1992).

369. 28 U.S.C. §2674 (2012).
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statute" that would have limited governmental liability to strictly
compensatory damages.3 70 The Molzof Court instead adopted the
traditional common-law understanding of punitive damages as that
which is designed to punish a party for egregious misconduct, 7
refusing to contemplate the government's practically awkward
request that any excessive damage award be treated as somehow
punitive in effect.372 And when previously addressing remedies under
the Privacy Act in Doe v. Chao, the Court seemed to find no value in
the strict construction canon, ruling that actual damages were
required to recover the statutory minimum award without giving the
time of day to the government's plea for a special narrow
construction.7 As Kardon has observed, "Even though the Court
was briefed extensively on the role of the narrow construction canon,
none of the opinions [in Doe v. Chao] even alluded to sovereign
immunity."37
Nonetheless, treating the availability of a particular remedy as
part-and-parcel of the initial waiver question arguably is consistent
with the historically close connection between the congressional grant
of a waiver of federal sovereign immunity for a claim and the nature
of the remedy allowed by Congress. 7 The Tucker Act,376 the earliest
general waiver of sovereign immunity, did not generally permit "relief
other than money damages."37 While Congress has recently granted
the Court of Federal Claims some meaningful equitable powers, 78 it
still does not have general authority under the Tucker Act to grant
equitable remedies, such as injunctions or specific performance in

370. Molzof, 502 U.S. at 310.
371. See id. at 304-12.
372. Id. at 309-10.
373. See discussion supra Part II.A.3.b.
374. Kardon, supra note 99, at 757.
375. The government in its brief in Cooper placed "the availability of monetary relief"
among those matters, also including the availability of interest and a jury demand, on
which the Court has demanded "an additional express and particularized waiver by
Congress." Brief for the Petitioners, supra note 284, at 14-15.
376. On the remedies available under the Tucker Act, see generally SISK, supra note
**, § 4.02(e), at 245-48.
377. United States v. King, 395 U.S. 1, 4 (1969).
378. See, e.g., Administrative Dispute Resolution Act of 1996, Pub. L. No. 104-320,
§ 12, 110 Stat. 3870, 3874-76 (codified as amended at 28 U.S.C. § 1491(b) (2012)); Court of
Federal Claims Technical and Procedural Improvements Act of 1992, Pub. L. No. 102-572,
§§ 902(a), 907(b)(1), 106 Stat. 4516, 4516, 4519 (codified as amended at 28 U.S.C.
§ 1491(a)(2) (2012)); Remand Act of 1972, Pub. L. No. 92-415, 86 Stat. 652, 652 (codified
as amended at 28 U.S.C. § 1491(a)(2) (2012)).
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contract.37 9 By contrast, the APA allows only actions "seeking relief
other than money damages."380 Nearly twenty years ago, in Lane v.
Peha,81 the Supreme Court endorsed the government's articulation of
the threshold sovereign immunity question in this way: "Where a
cause of action is authorized against the federal government, the
available remedies are not those that are 'appropriate,' but only those
for which sovereign immunity has been expressly waived."38 2
In any event, the more salient point here is that the Cooper
Court understood itself to be addressing the preliminary question of
existence/scope of a statutory waiver of sovereign immunity and
appropriately used the clear-statement test of whether the Privacy
Act "unequivocally authorize[s] an award of damages for mental or
emotional distress."" The line between asking whether a type of
damages has been authorized and asking how damages are to be
measured may be amorphous. And others reasonably may dispute
that a specific provision for a type of remedy should be classified as
part of the threshold question whether a waiver of sovereign
immunity even exists. Nonetheless, the Cooper Court plainly saw the
issue before it as more of a whether than a how question.
And, importantly therefore, the Court's analysis confirms that it
increasingly accepts the basic dichotomy between the question of
whether sovereign immunity has been waived (subject to a "clear
statement" requirement) and how the waiver should be interpreted in

379. First Hartford Corp. Pension Plan & Trust v. United States, 194 F.3d 1279, 1294
(Fed. Cir. 1999). See generally Richard H. Seamon, Separationof Powers and the Separate
Treatment of Contract Claims Against the Federal Government for Specific Performance,
43 VILL. L. REv. 155, 175 (1998) (explaining how parties could not seek equitable
remedies against the government in the Court of Federal Claims). Moreover, "[t]hat
limitation on the court's authority applies to district courts as well as the Court of Federal
Claims because a district court, when exercising jurisdiction under the Little Tucker Act,
in effect sits as the Court of Federal Claims, which does not have general equitable
powers." Doe v. United States, 372 F.3d 1308, 1313 (Fed. Cir. 2004).
380. 5 U.S.C. § 702 (2012). But see Tang, supra note 366, at 331 (distinguishing the
APA as "a statute [that] unambiguously forecloses monetary relief using clear language").
On the controversies concerning the meaning of the "money damages" limitation in the
APA, see generally Sisk, supra note 28; Sisk, supra note 241.
381. 518 U.S. 187 (1996).
382. Id. at 197 (quoting Brief for the Respondents at 28, Lane v. Pefia, 518 U.S. 187
(1996) (No. 95-365)).
383. See FAA v. Cooper, 132 S. Ct. 1441, 1456 (2012); see also Tang, supra note 366, at
303 (appearing to recognize that the "double immunity" doctrine is part of the threshold
waiver question which is subject to "a strong clear statement rule: sovereign immunity bars
a monetary judgment absent unambiguous statutory language authorizing the desired
relief").
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application (as to which the canon of strict construction is falling
behind as a viable tool for interpretation).
III. SOVEREIGN IMMUNITY AND STRIcT CONSTRUcTION BEFORE
THE SUPREME COURT: THE 2012 TERM
During the 2012 Term, which was the most recent when this
Article was written, the Supreme Court interpreted statutory waivers
of sovereign immunity in four significant cases. Notably during oral
arguments in this term, several members of the Court openly
challenged the government's reach for sweeping immunity. In these
four cases, the Court continues to evidence a commitment to text,
context, and legislative history, unblemished by any presumption of
narrow construction.
A.

Levin v. United States
CHIEF JUSTICE ROBERTS: You [the government] certainly
get the benefit of the "unequivocally" standard, when you are
talking about a waiver of sovereign immunity in the first
instance, but you don't keep getting the benefit over and over
again when you are talking about, as in this case, an exception
to an exception to an exception.3 *

Through the Federal Tort Claims Act," the United States
government has waived sovereign immunity for claims under state
tort law arising from the conduct of federal employees acting within
the scope of employment. The FTCA does not create any new causes
of action nor does it formulate federal rules of substantive tort law.
Instead, as the Supreme Court explained in Richards v. United
States386 in 1962, Congress determined "to build upon the legal
relationships formulated and characterized by the States" with
respect to principles of tort law.387
However, under the FTCA, the United States remains the
beneficiary of special rules and protections. Among these are
numerous defined exceptions to liability that preclude certain types of
claims," notably the so-called "intentional tort" exception which bars
384. Transcript of Oral Argument at 26-27, Levin v. United States, 133 S. Ct. 1224
(2013) (No. 11-1351).
385. 28 U.S.C. §§ 1346(b)(1), 2674. For previous discussion of the FTCA in this Article,
see supra Parts II.A.5 & II.B.1.
386. 369 U.S. 1 (1962).
387. Id. at 7.
388. § 2680.
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"[a]ny claim arising out of assault, battery, false imprisonment, false
arrest, malicious prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference with contract rights."389
When a government employee is sued for conduct within the
scope of federal employment, a series of statutes enacted at different
points in time often direct that the United States is to be substituted
as the sole defendant of an FTCA suit and the suit may no longer
proceed against the government employee individually. In 1976,
Congress enacted the Medical Malpractice Immunity Act (commonly
known as the Gonzalez Act), 90 which substituted the United States
for claims based on the acts of military medical personnel.
The Gonzalez Act grants immunity to medical personnel in the
military, Department of Defense, and Central Intelligence Agency. 392
Section 1089(e) of the statute further provides,
For purposes of this section, the provisions of section 2680(h) of
title 28 [the FTCA exception for claims of "battery"] shall not
apply to any cause of action arising out of a negligent or
wrongful act or omission in the performance of medical, dental,
or related health care functions (including clinical studies and
investigations). 93
In Levin v. United States,394 a veteran brought a claim of
negligence and battery after severe complications in surgery for
cataracts. 395 Despite having signed written consent forms for cataract
surgery, Levin alleged that he orally withdrew that consent
immediately before surgery.3 9 The United States substituted itself as

389. Id. §2680(h). On the intentional tort exception to the FTCA, see generally David
W. Fuller, Intentional Torts and Other Exceptions to the Federal Tort Claims Act, 8 U. ST.
THOMAS L.J. 375 (2011); Gregory C. Sisk, Foreword: Official Wrongdoing and the Civil
Liability of the Federal Government and Officers, 8 U. ST. THOMAS L.J. 295, 303-06
(2011).
390. Gonzalez Act, Pub. L. No. 94-464, 90 Stat. 1985 (1976) (codified as amended at 10
U.S.C. § 1089).
391. In 1988, Congress expanded and supplemented that immunity in the Federal
Employees Liability Reform and Tort Compensation Act, commonly known as the
Westfall Act. Westfall Act, Pub. L. No. 100-694, 102 Stat. 4563 (1988). The Westfall Act
grants personal immunity from tort liability to every federal employee when acting within
the scope of employment. 28 U.S.C. § 2679(d)(1). On the Westfall Act, see generally SISK,
supra note **, § 5.06(c), at 362-73.
392. 10 U.S.C. § 1089(a).
393. Id. § 1089(e).
394. 133 S. Ct. 1224 (2013).
395. Id. at 1230.
396. Id.
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the sole defendant under the Gonzalez Act. 397 Because Levin had
failed to identify an expert to testify, the district court dismissed the
malpractice claim.398 The court dismissed the battery claim on the
basis of the intentional tort exception to the FTCA, which was
affirmed on appeal on the ground that the government's immunity
from battery claims had not been unequivocally waived.3 99
The question before the Supreme Court in Levin thus was
whether the United States waived sovereign immunity for medical
battery claims based on the acts of military medical personnel when
the United States is substituted for the medical practitioner as the
defendant under the Gonzalez Act, despite the general bar to battery
claims in the FTCA.
In its brief to the Supreme Court, the government argued that
the Gonzalez Act confers immunity from individual tort suits to
military medical personnel, but "does not unequivocally waive
sovereign immunity for battery claims against the United States."4 0
The government contended that by
assuming the availability of an FTCA remedy only "[f]or
purposes of this section," Section 1089(e) acts in conjunction
with Section 1089(a) to confirm that no military medical
provider may be sued individually, even if the claim is one for
battery as to which no remedy against the United States
exists. 40'
Drawing on the canon of strict construction, the government
contended that the Court was required "to adopt any plausible
reading of a statute that would not waive sovereign immunity."' The
government acknowledged the decision in Dolan v. U.S. Postal
Service, discussed earlier in this Article,403 that refused to construe
FTCA exceptions in the government's favor. But the government
insisted that what it characterized as a limited exception to the rule of
strict construction did not apply here. 404 Because the Gonzalez Act
was enacted separately from the FTCA, the government reasoned,
the Gonzalez Act itself must be evaluated independently for whether
397. Id.
398. Id.
399. Id. at 1230-31.
400. Brief for the Respondent at 7, Levin v. United States, 133 S. Ct. 1224 (2013) (No.
11-1351).
401. Id. at 19-20.
402. Id. at 8.
403. See supraParts II.A.5, II.B.1.
404. Brief for the Respondent, supra note 400, at 8.
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it unequivocally waives government immunity from liability for a
claim of battery.405
At oral argument, members of the Court pushed back hard
against the government's assertion that strict construction should be
applied to the Gonzalez Act. In the passage quoted at the beginning
of this Section of the Article, Chief Justice Roberts immediately
challenged government counsel's suggestion that the government gets
"the benefit over and over again" of a narrow reading when sovereign
immunity has been clearly waived and the question is the scope of "an
exception to an exception to an exception."406 Government counsel
responded that the Dolan avoidance of the strict construction rule
applied only to those exceptions from the FTCA that were enacted
contemporaneously with the waiver of sovereign immunity.407 Chief
Justice Roberts persisted in saying that the government had "already
used up your benefit of an unequivocal requirement when you've got
the interpretation of the IFCA itself, which is the waiver of sovereign
immunity."4 08 Government counsel reiterated that the FTCA
exception set a baseline of sovereign immunity preserved against
battery claims, into which was introduced the Gonzalez Act, thereby
requiring strict construction of the new statute.4 0 Apparently
unmoved, Chief Justice Roberts interjected, "[T]hen the heightened
standard of use sort of resurrects again when you get to considering
an exception to [the intentional tort exception]."4 10
Later in the argument, Justice Breyer appeared to take the baton
from Chief Justice Roberts. Justice Breyer tried to outline the multistage nature of the government's interpretation investigation: We
begin with the waiver allowing you to "sue the government for the
tort of an employee," which "we should interpret ... narrowly." 411
Next, "we have ... an exception to that" which means that you
"[c]an't ... sue the United States for battery," which "we're supposed
to interpret ... I guess, as broadly as possible."412 Then finally we

have "this new Act" which creates "a little exception to the
exception," and "we are supposed to interpret that one, I guess, as
narrowly as possible." 4 13 Confessing confusion by the multiple levels
405.
406.
407.
408.
409.
410.
411.
412.
413.

Id.
Transcript of Oral Argument, supra note 384, at 28.
Id. at 27.
Id. at 28.
Id. at 29.
Id.
Id. at 36.
Id.
Id.
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of immunity analysis proposed by the government, Justice Breyer
allowed that "I think I get it like Costello used to, I don't know what
I'm talking about."414 At the end of the argument, government
counsel reiterated the position that the "only question is whether the
Gonzalez Act enacts a new waiver of sovereign immunity," in which
case, "the canon [requiring an unequivocal waiver] applies most
strongly."415

After colorful attention to the strict construction canon at oral
argument, the Court's ruling in Levin was anti-climactic. Finding "the
Government's reading strained," the Court unanimously held that the
Gonzalez Act established the plaintiff's "right to bring a claim of
medical battery against the United States under the FTCA without
encountering the intentional tort exception."416 Saying that "[t]he
choice" between the government's and the plaintiff's "alternative
readings of § 1089(e) is not difficult to make," Justice Ginsburg,
writing for the Court, stated, "Section 1089(e)'s operative clause
states, in no uncertain terms, that the intentional tort exception to the
FTCA, §2680(h), 'shall not apply,' and § 1089(e)'s introductory
clause confines the abrogation of §2680(h) to medical personnel
employed by the agencies listed in the Gonzalez Act."417
In a footnote, the Levin Court referred to the debate over
whether the Gonzalez Act should be read as preserving sovereign
immunity "absent unequivocal congressional statement to that
effect," or whether, instead, the Gonzalez Act should be understood
as part of an exception to liability in the FTCA, which "should not be
accorded an unduly generous interpretation." 418 But the Court
concluded that it "need not settle this dispute." 419 In the Court's view,
the Gonzalez Act "meets the unequivocal waiver standard."4 20
B. Millbrook v. United States
In Millbrook v. United States,42 1 the Supreme Court considered
another claim of battery arising from the alleged actions of federal
414. Id. at 37. Twice in the prior term, Justice Breyer had acknowledged confusion by
saying it was like "an Abbott and Costello movie." Transcript of Oral Argument at 14,
Hall v. United States, 132 S. Ct. 1882 (2012) (No. 10-875); Transcript of Oral Argument at
20, Roberts v. Sea-Land Servs., Inc., 132 S. Ct. 1350 (2012) (No. 10-1399).
415. Transcript of Oral Argument, supra note 384, at 52.
416. Levin v. United States, 133 S. Ct. 1224, 1227-28 (2013).
417. Id. at 1232.
418. See id at 1231 n.4.
419. Id.
420. Id.
421. 133 S. Ct. 1441 (2013).
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government employees and again addressed the application of the
intentional tort exception to the FTCA.422 In Levin, discussed
immediately above, the Supreme Court ruled that the Gonzalez Act
superseded the FTCA's general bar on intentional tort claims to
authorize a claim for medical battery against the United States for the
acts of military medical personnel. In Millbrook, the Court
considered the meaning and application of a statutory "exception to
the exception" that authorizes suit against the United States based on
certain intentional torts committed by federal law enforcement
officers.423
Although intentional tort claims are generally excluded from the
FTCA, the government may be held liable for certain intentional
torts-including assault and battery-when committed by
"investigative or law enforcement officers" of the federal
government.4 24 This "law enforcement proviso" was added to the
FTCA in 1974 in response to widespread publicity over abuse of
powers by federal law enforcement officers. In particular, Congress
was troubled by a notorious "no-knock" drug raid without a warrant
in Illinois, in which federal narcotics agents knocked down the door,
shouted obscenities, and threatened the residents with drawn
weapons, only to discover they were in the wrong house.425
The law enforcement proviso, inserted into subsection 2680(h) of
the FTCA, directs that, "with regard to acts or omissions of
investigative or law enforcement officers of the United States
government," the general waiver of sovereign immunity in the FTCA
extends "to any claim arising . . . out of assault, battery, false
imprisonment, false arrest, abuse of process, or malicious
prosecution." 426 The proviso further states that, "[f]or the purpose of
this subsection, 'investigative or law enforcement officer' means any
officer of the United States who is empowered by law to execute
searches, to seize evidence, or to make arrests for violations of

Federal law."4 27
In Millbrook, an inmate in federal prison alleged that he had
been physically assaulted and sexually abused by prison guards.'" The
422. 28 U.S.C. § 2680(h) (2012).
423. Millbrook, 133 S. Ct. at 1442.
424. § 2680(h).
425. See S. REP. No. 93-469, at 30-32 (1973). On the law enforcement proviso, see
generally SISK, supra note **, § 3.06(d)(1), at 156-58.
426. 28 U.S.C. §2680(h).
427. Id.
428. Millbrook, 133 S. Ct. at 1444.
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district court dismissed the complaint as barred by the intentional tort
exception to the FTCA,4 29 being bound by the precedent of the Court
of Appeals for the Third Circuit in Pooler v. United States.430 In
Pooler, the Third Circuit had ruled that the law enforcement proviso
authorizes a battery claim only when the officer commits an
intentional tort "while executing a search, seizing evidence, or making
an arrest."431 The Third Circuit affirmed the district court's dismissal
in Millbrook.4 32
Before the Supreme Court, the respondent United States
declined to support the Third Circuit's decision.433 Admitting that a
narrower reading of the proviso cannot be reconciled with the
statutory text, the government acknowledged that the statutory
phrase defining law enforcement officers as empowered to search,
seize evidence, and make arrests simply establishes the "status" of the
law enforcement officers included within the proviso." Interestingly,
even while conceding that the law enforcement proviso
unambiguously applies whenever a law enforcement officer acts
within the scope of employment,435 the government nonetheless
insisted that the law enforcement proviso should be "be strictly
construed in favor of immunity."4 36
The Court appointed an amicus curiae to defend the judgment
below,43 7 who also invoked the "traditional principle that the
Government's consent to be sued must be construed strictly in favor
of the sovereign."43 8 Similar to the government's argument in its brief
in Levin,4 39 amicus in its brief in Millbrook sought to distinguish
decisions, such as Dolan v. U.S. Postal Service, which refused to

construe FTCA exceptions in the government's favor." 0 Under
amicus's theory of interpretation, which was parallel to the
government's position in Levin, "the applicability of the narrow429. Id.
430. 787 F.2d 868 (3d Cir. 1986).
431. Id. at 872.
432. Millbrook, 133 S. Ct. at 1444.
433. See id. at 1443 n.1.
434. Brief for the United States Supporting Reversal and Remand at 21, Millbrook v.
United States, 133 S. Ct. 1441 (2013) (No. 11-10362).
435. Id. at 12-13.
436. Id. at 13.
437. Millbrook, 133 S. Ct. at 1443 n.1.
438. Brief of Court-Appointed Amicus Curiae in Support of the Judgment Below at 46,
Millbrook, 133 S. Ct. 1441 (No. 11-10362) (quoting United States v. Nordic Vill., Inc., 503
U.S. 30, 34 (1992)) (internal quotation marks omitted).
439. See supra notes 402-05 and accompanying text.
440. Brief of Court-Appointed Amicus Curiae, supra note 438, at 44-45.
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construction canon should depend on whether what is at issue is a
waiver of immunity or an exception to a waiver. The former must be
strictly construed, but the latter need not be broadly construed.""
Having submitted that the law enforcement "proviso is a waiver
of sovereign immunity and as such must be strictly construed in favor
of the sovereign," amicus then reasoned that a "conduct-based
reading" of the proviso need only be "plausible" for the Court to
adopt that narrower reading." 2 Amicus contended that the law
enforcement proviso is plausibly read to limit the waiver of sovereign
immunity for intentional torts "to claims that arise out of conduct of
investigative or law-enforcement officers acting as such.""
Accordingly, in amicus's view, the proviso would be triggered only by
claims that arise from some form of investigatory or law enforcement
conduct.
At the oral argument in Millbrook, government counsel stated
that "the proviso unambiguously waives sovereign immunity for
claims arising under the six intentional torts listed for acts or
omissions of persons qualifying as Federal law enforcement officers
while acting within their scope of employment."'" Moreover,
government counsel stated, "Nothing in the statute supports amicus's
additional limit, which would require such officers to be acting in a
law enforcement capacity or by exercising law enforcement authority,
neither of which phrase occurs within the statute itself.""'
Amicus acknowledged that "it's possible literally to read the
words in the proviso, as covering everything that a defined law
enforcement officer does within the scope of employment."" 6 But
"because we're talking about a waiver of immunity," amicus said that,
even if the Court does not "put a heavy thumb on the scales," it
should not read the proviso broadly."' Because a "reading of the law
enforcement proviso as limited to conduct of investigative or law
enforcement officers acting as such ... is textually plausible," that
narrower construction should prevail. "
In an opinion by Justice Thomas, the Court unanimously held
that the plain language of the law enforcement proviso establishes
441. Id. at 45.
442. Id. at 7.
443. Id. at 44.
444. Transcript of Oral Argument at 14, Millbrook v. United States, 133 S. Ct. 1441
(2013) (No. 11-10362).
445. Id.
446. Id. at 32.
447. Id. at 32-33.
448. Id. at 26.
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that the United States is liable for specified intentional torts arising
from the acts and omissions of law enforcement officers (acting within
the scope of employment), without limiting the waiver of sovereign
immunity to law enforcement activities, such as arrest, search, or
seizure.4 9 The reference to searches, seizures, and arrests is found in
the phrase defining who is an investigative or law enforcement
officer, thus identifying "the status of persons whose conduct may be
actionable, not the types of activities that may give rise to a tort claim
against the United States."4 So The Court ignored the invocation of
strict construction of a statutory waiver of sovereign immunity by
both the government and the amicus.
C.

Sebelius v. Cloer: Attorney's Fees Claim: The Strict Construction
"Rule of Thumb" Gives Way to Unambiguous Text

JUSTICE SCALIA: And once we find [a clear waiver of
sovereign immunity], I don't think we nitpick the following
language to unrealistically narrow it as much as possible. I
mean, the initial question of whether Congress has agreed to be
sued is, yes, we-we assume it hasn't and-and-but-but once
it's clear that it has agreed to be sued, I think we just interpret
the language reasonabl[y].45 1
Both to compensate those who suffer adverse reactions to
vaccines and to provide some protection to vaccine manufacturers
and physicians, Congress enacted the National Childhood Vaccine
Injury Act ("Vaccine Act") 452 to create "a scheme of recovery
designed to work faster and with greater ease than the civil tort
system." 453 Under this no-fault, expeditious compensation scheme, the
Vaccine Act requires that all claims alleging a "vaccine-related injury
or death" be brought initially in the Court of Federal Claims and be
framed as a petition against the United States government, rather
than against the vaccine manufacturers or the medical personnel who
administered the vaccines.4 54 The Vaccine Act includes a limitations
period, requiring a petition to be filed within thirty-six months after

449. Millbrook, 133 S. Ct. at 1444-46.
450. Id. at 1445.
451. Transcript of Oral Argument at 15, Sebelius v. Cloer, 133 S. Ct. 1886 (2013) (No.
12-236).
452. National Childhood Vaccine Injury Act, Pub. L. No. 99-660, 100 Stat. 3755 (1986)
(codified as amended at 42 U.S.C. §§ 300aa-1 to 300aa-34 (2006)).
453. Shalala v. Whitecotton, 514 U.S. 268, 269 (1995).
454. 42 U.S.C. § 300aa-11(a)(1) (2006).
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initial symptoms occur. 45 5 These claims are heard by special masters,
with initial appellate-type review by the judges of the Court of
Federal Claims and further appellate review by the United States
Court of Appeals for the Federal Circuit.456
The Vaccine Act "also includes an unusual scheme for
compensating attorneys who work on [Vaccine Act] petitions."4 57
Most fee-shifting statutes make fees available only to parties who
prevail in litigation. 45 8 By contrast, the Vaccine Act precludes an
attorney from charging the client for work on a petition but directs
the court to award fees not only for a successful petition but also for
an unsuccessful petition when "the petition was brought in good faith
and there was a reasonable basis for the claim for which the petition
was brought." 459 As the Supreme Court has previously explained,
"Attorney's fees are provided, not only for successful cases, but even
for unsuccessful claims that are not frivolous."460
In Sebelius v. Cloer,46 1 the question before the Supreme Court
was whether an award of attorney's fees could be made for a petition
that was brought in good faith with a reasonable basis but which had
not been timely filed.462
In its brief, the government submitted that, "[t]o the extent that
the relevant Vaccine Act provisions are ambiguous, applicable canons
of statutory construction reinforce the conclusion that attorneys' fees
and costs may not be awarded on untimely petitions." 463 Because a
Vaccine Act claim is "a suit against the United States,"4 1 the
government argued, "[o]rdinary principles of sovereign immunity,
including the canon that waivers of immunity are to be construed
narrowly, therefore are fully applicable to the Vaccine Act." 465
At oral argument, government counsel began by arguing that the
text of the Vaccine Act was best read to preclude an award of
attorney's fees for an untimely petition, which was "the result that's
consistent with the canons of construction that would apply to an

455.
456.
457.
458.
459.
460.
461.
462.
463.
464.
465.

Id. § 300aa-16(a)(2).
Id. § 300aa-12.
Sebelius v. Cloer, 133 S. Ct. 1886, 1891 (2013).
See SISK, supra note **, § 7.07(b), at 438-41.
42 U.S.C. § 300aa-15(e).
Bruesewitz v. Wyeth L.L.C., 131 S. Ct. 1068, 1074 (2011).
133 S. Ct. 1886 (2013).
Id. at 1890.
Brief for the Petitioner at 14, Cloer, 133 S. Ct. 1886 (No. 12-236).
Id. at 29.
Id. at 31-32.
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award of attorneys' fees out of the Federal Treasury." 466 As shown in
the quotation introducing this Section of the Article, Justice Scalia
challenged the government's proposition that strict construction
should apply to interpret the attorney's fee provision at issue, given
that the underlying waiver of sovereign immunity was clear.467
In deciding the case, the Supreme Court, in a unanimous opinion
by Justice Sotomayor, repelled the government's strict construction
argument, saying that such "rules of thumb" must "give way when
'the words of a statute are unambiguous,' as they are here." 468
Focusing on the ordinary meaning of the text of the attorney's fee
provision, the Court held that nothing "suggests that the reason for
the subsequent dismissal of a petition, such as its untimeliness,
nullifies the initial filing of that petition." 469 The attorney's fee
provision makes no mention of timeliness as a requirement and
includes no cross-reference to the limitations provision.470
Finding the language to be unambiguous and the statutory
scheme to be coherent, the Court stated,
The text of the statute is clear: like any other unsuccessful
petition, an untimely petition brought in good faith and with a
reasonable basis that is filed with-meaning delivered to and
received by-the clerk of the Court of Federal Claims is eligible
for an award of attorney's fees.471
Thus, an award of attorney's fees is available whenever the petition
was brought in good faith and with a reasonable basis, "irrespective of
the reasons for the petition's failure." 4 72
D. United States v. Bormes: Federal CreditReporting Act Claim:
Tucker Act Does Not Waive Immunity for Claims UnderStatutes
with Self-Executing Remedial Scheme
In United States v. Bormes,47 the Supreme Court considered
whether the Tucker Act 4 74 waives the sovereign immunity of the
466. Transcript of Oral Argument, supra note 451, at 3.
467. Id. at 14-15.
468. Cloer, 133 S. Ct. at 1895-96 (quoting Conn. Nat'l Bank v. Germain, 503 U.S. 249,
253-54 (1992)).
469. Id. at 1893.
470. See id.
471. Id. at 1895.
472. Id. at 1896.
473. 133 S. Ct. 12 (2012).
474. 28 U.S.C. §§ 1346(a)(2), 1491 (2012). On the "Big" and "Little" Tucker Acts, see
generally SISK, supra note **, §§ 4.02, 4.04, at 237-39, 256-61. For earlier discussions of
the Tucker Act in this Article, see supra Parts II.A.1-2, II.A.7.d.
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United States for money claims under the Fair Credit Reporting Act
("FCRA"). 47 5 The Tucker Act authorizes suit against the United
States for claims "founded ... upon ... any Act of Congress." 47 6 The
FCRA provides express civil remedies against entities affording credit
who do not comply with consumer protections under the statute 4 77 but
may not clearly provide for suit against the federal government
(although it defines "person" subject to the statute to include
"governments"). 478 In Bormes, an attorney alleged the federal court
financial-processing system, available for paying court fees, stood in
violation of the FCRA by showing more than the last five digits of his
credit card on on-screen and email confirmations.4 79
When a statute applies to the federal government as well as
others, creates money-mandating remedies, and provides for damages
suits generally, but arguably not against the federal government, then
that statute is amenable to two conflicting interpretations. First, the
statute might be read as creating its own specific, self-contained, and
exclusive remedial regime and thus precluding any rights against the
United States absent an express waiver of federal sovereign immunity
in that statute itself. Second, the statute might be seen as supplying
the substantive rights for a suit under the Tucker Act, which is an
independent and general statutory waiver of sovereign immunity that
does authorize suit against the United States.
In its brief to the Supreme Court, the government proposed
drawing a categorical line between the types of substantive or rightscreating statutes that come within the general waiver of sovereign
immunity in the Tucker Act and those types of native-remedial
statutes that fall outside of the Tucker Act waiver (and thus must
contain their own explicit immunity-waiver language to afford a
remedy in court against the United States). 480 Because the FCRA
itself provides for jurisdiction in federal court and authorizes civil suit
against those who violate its consumer protection directives, the
government argued that the FCRA falls into this latter category and

475. 15 U.S.C. §§ 1681-1681x.
476. 28 U.S.C. §§ 1346(a)(2), 1491(a)(1).
477. See 15 U.S.C. § 1681c.
478. See id. § 1681a(b).
479. See id. § 1681c(g)(1) (prohibiting a "person that accepts credit cards or debit cards
for the transaction of business" from "print[ing] more than the last 5 digits of the card
number or the expiration date upon any receipt provided to the cardholder at the point of
the sale or transaction").
480. Brief for the United States at 17-30, United States v. Bormes, 133 S. Ct. 12 (2012)
(No. 11-192).
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stands outside the scope of the Tucker Act.481 While citing the general
principle that a "waiver of the Federal Government's sovereign
immunity must be unequivocally expressed in statutory text,"482 the
government waited until its reply brief to invoke the rule that "a
waiver of sovereign immunity is to be strictly construed."48
During the oral argument, the members of the Court were not
sure what to make of the government's sovereign immunity
argument. Government counsel repeatedly referred to the rule that a
waiver of sovereign immunity of the United States must be
unequivocally expressed. 484 But, as Justice Sotomayor stated, given
that the Tucker Act is such a waiver, if the other statute that provides
the substance for a claim must evidence "a clear waiver of sovereign
immunity, then there'll never be another Tucker Act action in the
future." 485 Justice Kagan observed that the government's argument
was "really hard to get ... from the text of this-the Tucker Act."'
Turning to other tools of statutory construction, Justice Scalia
suggested "[t]hat the Tucker Act is a more general provision, and you
are saying it's-it's overcome by a more specific provision that
provides for compensation but excludes the federal government."487
Government counsel responded affirmatively, but then segued from
the "specific versus the general proposition" to the canon of strict
construction:
But the other point about construing the text of the Tucker
Act alone is that the Tucker Act is a waiver of sovereign
immunity. And so the canon that we construe waivers of
sovereign immunity strictly comes into play when we construe
the terms of the Tucker Act itself. And I think it stands to
reason that when you apply that canon, you wouldn't read the
Tucker Act to encompass fully any act of Congress, because the
implications for waivers of sovereign immunity would be quite
substantial."
As Justice Scalia then noted, this was "an odd sort of a specific
governs the general argument" because the supposedly specific

481. Id. at 23-25.
482. Id. at 9 (quoting Lane v. Pefia, 518 U.S. 187, 192 (1996)).
483. Reply Brief for the United States at 8, Bormes, 133 S. Ct. 12 (No. 11-192) (quoting
Dep't of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999)).
484. Transcript of Oral Argument at 3, 5-6, Bormes, 133 S. Ct. 12 (No. 11-192).
485. Id. at 3.
486. Id. at 9.
487. Id. at 11.
488. Id. at 11-12.
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statute "does not really prohibit" suit against the government by its
text.49 Rather, he continued, the government is "just saying this other
statute does not permit it under our usual rules about waiver of
sovereign immunity being strictly construed." 49 0
Trying to ascertain what the Tucker Act covers in the
government's view, Justice Scalia asked whether the government was
arguing that when another statute construed by itself retains
''sovereign immunity," "then the Tucker Act does not overcome" that
presumption against government liability. 491 Government counsel
then returned to the argument that headlined its briefing, saying that
the Tucker Act does not apply when the other statute "has its own
remedial scheme."4" As he had said early in the argument,493
government counsel reiterated that, "if the statute contains its own
remedial scheme, that's an independent reason for not looking at the

Tucker Act." 494
This specific remedial scheme argument carried the day for the
government in Bormes. Writing for a unanimous Court, Justice Scalia
confirmed that "[t]he Little Tucker Act is one statute that
unequivocally provides the Federal Government's consent to suit for
certain money-damages claims" 495 but that "[t]he Tucker Act is
displaced ... when a law assertedly imposing monetary liability on

the United States contains its own judicial remedies."496 Relying on
the understanding that a "precisely drawn, detailed statute pre-empts
more general remedies," the Court held that "FCRA's self-executing
remedial scheme supersedes the gap-filling role of the Tucker Act."497
The Court acknowledged the "fair interpretation" test under the
Tucker Act for determining whether a money-mandating obligation is
created by another statute-"more specifically, whether the failure to
perform an obligation undoubtedly imposed on the Federal
Government creates a right to monetary relief."498 However, this test
was "not designed" for the situation where the rights-creating statute

489. Id. at 16.
490. Id.
491. Id. at 22.
492. Id. at 22-23.
493. Id. at 4.
494. Id. at 24.
495. United States v. Bormes, 133 S. Ct. 12, 16 (2012).
496. Id. at 18.
497. Id. (quoting Hinck v. United States, 550 U.S. 501, 506 (2007)).
498. Id. at 20 (citing United States v. White Mountain Apache Tribe, 537 U.S. 465, 472
(2003)).
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has its own "detailed judicial remedy." 49 9 Thus, a remedy in court
against the United States for a violation of the FCRA depends on
whether the FCRA itself "contains the necessary waiver of
immunity," a question that the Court did not decide in Bormes.soo "To
hold otherwise," the Court said, and thus "to permit plaintiffs to
remedy the absence of a waiver of sovereign immunity in specific,
detailed statutes by pleading general Tucker Act jurisdiction-would
transform the sovereign-immunity landscape." 0
The 2012 Term: Questioningand Underminingthe Canon of Strict
Constructionfor Waivers
During the 2012 Term, the government raised the strict
construction canon for statutory waivers of sovereign immunity on
four occasions. The government (or its quasi-proxy arguing against
government liability)50 2 lost not only the argument but the case on
three of the four occasions, winning the fourth without any judicial
acceptance of the strict construction rule.
In the three cases lost by the government or its quasi-proxyLevin v. United States, Millbrook v. United States, and Sebelius v.
Cloer-the Supreme Court purported to avoid the question of the
canon's applicability by declaring the statute at issue to be
unambiguous in imposing liability on the government under the
alleged circumstances. However, the Court's characterization of the
statutory text at issue in each case as subject only to one plausible
reading may have been an overstatement. In each of the three cases,
the statutory language was at least susceptible to an alternative and
narrower reading.
In Levin, the government's contention that the Gonzalez Act was
designed to confer immunity on the individual government medical
practitioner, rather than "tak[ing] the substantial further step of
actually amending the FTCA"soa was hardly farcical. In Millbrook, the
law enforcement proviso, by referring to "acts or omissions of
investigative or law enforcement officers of the United States
Government,"" especially in light of Congress's animating purpose
E.

499. Id.
500. Id.
501. Id. at 19.
502. On the Court-appointed amicus curiae as a proxy of sorts for the government in
Millbrook, see supra notes 440-41 and accompanying text.
503. Transcript of Oral Argument, supra note 384, at 37.

504. 28 U.S.C. § 2680(h) (2012).
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5 could be read as
in curbing abuses of law enforcement powers,"o
applying to law enforcement officers who are acting as law
enforcement officers. And in both Levin and Millbrook, the claim
against the government for a battery was a new expansion of
governmental tort liability.
In Cloer, the Vaccine Act includes an express provision
demanding that a vaccine claim petition be filed within thirty-six
months. 506 Especially given that is it "highly unusual"0 ' to award
attorney's fees to an unsuccessful party, one understandably might
read the Vaccine Act cautiously, to preclude fees to a party who was
late in filing a petition.
In Levin and Millbrook, the lower courts had found the
government's restrictive interpretation not merely arguable but
correct, at least under a strict construction approach. In Levin, the
Court of Appeals for the Ninth Circuit had understood the Gonzalez
Act as designed to protect military medical personnel from
malpractice suits and explained, "To be consistent with this purpose,
we read subsection (e) not as a waiver of sovereign immunity for
battery claims brought against the United States, but as an expression
of personal immunity from battery claims brought against military
5
medical personnel."o
1 With respect to Millbrook, more than one
circuit of the court of appeals had viewed the law enforcement
proviso as reaching only battery claims that arose from law
enforcement activities.509 The Ninth Circuit, not unreasonably,
thought that "Congress' decision to single out investigative and law
enforcement officers from other federal employees reflects a concern
that these officers, unlike other federal employees, are authorized to
use force and threaten government action when necessary to carry
out their investigative and law enforcement duties."51
In Cloer, the claimant for attorney's fees had prevailed below,
but only after consideration by the en banc Court of Appeals for the

505. See supra note 425 and accompanying text.
506. 42 U.S.C. § 300aa-16(a)(2) (2006).
507. Cloer v. Sec'y of Health & Human Servs., 675 F.3d 1358, 1366 (Fed. Cir. 2012)
(Bryson, J., dissenting), affd sub nom., Sebelius v. Cloer, 133 S. Ct. 1886 (2013).
508. Levin v. United States, 663 F.3d 1059, 1062 (9th Cir. 2011), rev'd, 133 S. Ct. 1224
(2013).
509. E.g., Orsay v. U.S. Dep't of Justice, 289 F.3d 1125, 1132-36 (9th Cir. 2002); Pooler
v. United States, 787 F.2d 868, 872 (3d Cir. 1986); see also Reynolds v. United States, 549
F.3d 1108, 1114 (7th Cir. 2008) (suggesting that the proviso may apply when officers are
engaged in law enforcement activities).
510. Orsay, 289 F.3d at 1134.
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Federal Circuit, which divided by a vote of seven-to-six. 1 ' The
dissenting judges read the statutory provision allowing an award of
fees to an unsuccessful petition "if the judgment ... on such a petition
does not award compensation," especially in the context of other
provisions, as "refer[ring] only to a judgment on the merits."5 12 A
narrower reading, the dissent concluded, was also merited "in light of
the practical effect of requiring the government to pay attorneys' fees
to persons who both fail to file a timely petition and then fail in their
effort to show that their untimeliness was excused by equitable
tolling."513

None of this is to contend that the statutes at issue in Levin,
Millbrook, and Cloer were best understood to prevent the claim
against the government, when using conventional tools of statutory
interpretation. But, of course, that is the point. The canon of strict
construction traditionally has overridden the ordinary methods of
interpretation. As long as the government's preferred interpretation
was plausible, the government would prevail. And that traditionally
strict approach to interpretation of statutory waivers of sovereign
immunity is not to be found in, indeed appears inconsistent with, the
Court's approach in these three cases.
In sum, what the Court did in each of these cases is nearly as
important as what it said. Rather than being diverted by the canon of
strict construction, the Court focused on the textual, contextual, and
legislative history evidence of statutory meaning.
Moreover, what the Court did say tended to contradict the progovernment presumption of strict construction. In Millbrook, the
Court remarked that, "[h]ad Congress intended to further narrow the
scope of the [law enforcement] proviso," it could have added limiting
language.514 Similarly, in Cloer, the Court said that, "[i]f Congress had
intended to limit fee awards to timely petitions, it could easily have
done so."' As an ordinary reading of statutory directives, these
observations are unremarkable. Under the traditional interpretive
rule for waivers of sovereign immunity, however, Congress need not
explicitly articulate a narrower application because such is presumed
under the strict construction canon. Together with the Cloer Court's
seemingly disparaging characterization of the strict construction

511.
512.
513.
514.
515.

See Cloer, 675 F.3d at 1359.
Id. at 1365 (Bryson, J., dissenting).
Id. at 1367.
Millbrook v. United States, 133 S. Ct. 1441, 1446 (2013).
Sebelius v. Cloer, 133 S. Ct. 1886, 1893 (2013).
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canon as a mere "rule of thumb,"516 the Court's growing antipathy to
the government's promiscuous employment of this narrowing
presumption is becoming ever more apparent.
The Court's doubts about the canon of strict construction of
waivers of sovereign immunity were front and center during the oral
arguments of the 2012 Term. In Levin, Chief Justice Roberts
repeatedly challenged government counsel, saying that the
government wanted "the benefit [of a narrowing construction] over
and over again. "517 Once the waiver itself was clearly established, the
Chief Justice stated, the government "had already used up [its]
benefit" of a sovereign immunity limiting theory of interpretation.
Justice Breyer admitted that he found the government's theory of
multiple layers of sovereign immunity analysis to be confusing.519 In
Cloer, Justice Scalia even more directly refuted the government's
strict construction argument. Once "the initial question of whether
Congress has agreed to be sued" has been answered in the positive,
Justice Scalia protested, "I don't think we nitpick the following
language to unrealistically narrow it as much as possible."52 0
Turning to the fourth case from the 2012 Term, while the
government did win the day in United States v. Bormes, that decision
is no exception to the pattern of judicial skepticism toward strict
construction as a useful means of understanding statutory texts that
grant permission to sue the federal government. From beginning to
end, the Bormes opinion made plain that it was addressing the
preliminary question of whether sovereign immunity had been waived
at all for the subject matter. The Court began by stating the question
presented as "whether the Little Tucker Act waives the sovereign
immunity of the United States with respect to damages actions for
violations of the Fair Credit Reporting Act." 21 And the Court
concluded by characterizing the case as involving "the threshold
concern that the Tucker Act cannot be superimposed on an existing
remedial scheme." 522
As discussed previously,523 even in this era of enhanced judicial
respect for statutory waivers of sovereign immunity, the Supreme
516.
517.
518.
519.
520.
521.
522.
523.

Id. at 1896.
Transcript of Oral Argument, supra note 384, at 28.
Id. at 29-30.
Id. at 38-39.
Transcript of Oral Argument, supra note 451, at 15.
United States v. Bormes, 133 S. Ct. 12, 15 (2012).
Id. at 20.
See supra Introduction.
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Court has preserved a "stricter" standard for the initial determination
of the existence and the central scope of a waiver of sovereign
immunity. For clarity, and to distinguish the threshold inquiry into
whether a waiver exists from the subsequent evaluation of how that
waiver operates, this preliminary question is better denominated as a
clear statement rule.524 Viewing the Tucker Act as filling in the gap
when another statute imposes a monetary obligation on the federal
government without offering its own remedial scheme goes to the
basic parameters of the Tucker Act. Moreover, the Bormes Court
carefully preserved the understanding that, when the Tucker Act
immunity waiver does apply, it does not demand strict construction of
the rights-creating statutory or regulatory language that arguably
create a cause of action for money.525
In sum, the continued vitality of the strict construction doctrine is
doubtful. And certainly this vestigial canon of an earlier
jurisprudential period no longer allows the government to win
automatically whenever a minimally plausible argument can be
presented for a narrow reading. When an express waiver of sovereign
immunity is clearly stated, the Court increasingly finds ordinary tools
of interpretation more than sufficient to the task of understanding
and applying those statutory provisions that set forth standards,
limitations, exceptions, or procedural rules for claims against the
federal government.
CONCLUSION: A TRANSITIONAL PERIOD OF TWILIGHT FOR STRICT
CONSTRUCTION

It is one thing to regard government liability as exceptional
enough to require clarity of creation as a matter of presumed
legislative intent. It is quite something else to presume that a
legislature that has clearly made the determination that
government liability is in the interests of justice wants to
accompany that determination with nit-picking technicalities
that would not accompany other causes of action.
Antonin Scalia & Bryan A. Garner, Reading Law (2012)526

524. See supra note 6 and Part II.B.
525. See Bormes, 133 S. Ct. at 20 (citing United States v. White Mountain Apache
Tribe, 537 U.S. 465, 472 (2003)).
526. SCALIA & GARNER, supra note 1, at 285.
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The sun of one jurisprudential day has not yet fully set, nor have
we arrived at the dawn of a new doctrinal era. We have entered into a
period of twilight.
The harsh glare of the statutory canon of strict construction no
longer blinds the Supreme Court to the contours of statutory waivers
of federal sovereign immunity. In the shade of the afternoon, as
statutory waivers of sovereign immunity enter into the fullness of the
day, the Court increasingly recognizes that the reader of such texts
must walk a careful path in fully understanding language, context, and
purpose. Rather than being illuminating, the canon of strict
construction was an illusion, deceitfully highlighting a bright passage
to an easy answer. With the dazzling but disorienting brightness of the
presumptive rule now being dimmed, the Court has brought to bear
working lanterns of statutory analysis for a more enlightened
understanding.
During these early years of the twenty-first century, the Supreme
Court has been steadily moving away from a parsimonious judicial
attitude toward statutory waivers of sovereign immunity. As shown
by the Supreme Court's increasing turn to ordinary tools of statutory
interpretation in recent terms,527 "strict construction no longer
overwhelms interpretation of every element of a statute related to a
waiver of sovereign immunity."528 As revealed by the outspoken
skepticism of members of the Court during oral arguments in the
2012 Court Term,529 the government is less likely to be granted two
layers of presumptive protection, both on whether a waiver of
sovereign immunity exists and on what terms, conditions, and
procedures apply to that waiver.
The traditional attitude of narrow construction in favor of the
government now is more attentively focused on the preliminary
question of whether Congress has clearly consented to a type of claim
and form of remedy. When the statutory interpretation focus turns to
exceptions, definitional terms, limitations periods, procedures,
discovery and presentation of evidence, measurement of damages, or
role and compensation of attorneys,3 or the government deserves no
special solicitude and must fall back on the same tools of statutory
analysis that may be wielded in equal force by those making claims
against the sovereign.
527. See supra Parts II, III.
528. Sisk, supra note 21, at 575.
529. See supra Parts TILA, III.C.
530. For examples of these statutory terms in waivers of sovereign immunity, see Sisk,
supra note 21, at 548-49.
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As I have suggested previously, having traveled "away from a
petrified regime of jurisdictional absolutes and wooden strict
construction," the Supreme Court now "directs a more nuanced
reading of such statutes to both protect important government
interests identified by Congress and uphold the statutory promise of
the judicial remedy, with careful attention to text, context, history,
and statutory purpose elevated above mechanical application of
presumptions."53 1 Slowly but surely the path toward normality in
judicial encounters with statutory waivers of federal sovereign
immunity is becoming straighter and more clearly marked.
Until the false light of strict construction has fallen well beyond
the horizon, the lower courts may struggle to find a way forward.
During the in-between period of twilight, falling between light and
darkness, our vision is peculiarly occluded. Details are more difficult
to see, depth perception is withdrawn, color recognition fades to gray,
and peripheral vision is compromised. At dusk, we are especially
likely to fall back on the comfort of general perceptions and broad
shapes, even if they are fractional or distorted.
As discussed earlier,53 2 during the same period in which the
Supreme Court has moved beyond a rigid, strict construction of
statutory waivers of federal sovereign immunity, the lower courts
have continued to rely heavily on that "hoary canon."5 33 Since the
turn of the century, the federal courts have embraced strict
construction thousands of times when interpreting statutes waiving
federal sovereign immunity, awarding victory to the federal
government in the overwhelming majority of such cases.
Twilight is a time of passage, an interval between the past and
the future. While the advent of gloaming may offer a merciful
interlude, we should not linger there. The period of strict construction
of statutory waivers of federal sovereign immunity is closing. We now
can glimpse the first light of a morning of principled and faithful
attention to the text, context, and purpose of statutes allowing judicial
relief to those aggrieved by their government. By being ever more
luminous about the transition, the Supreme Court can move us
531. Id. at 605.
532. See supra PartI.
533. See WILLIAM N.

ESKRIDGE, JR., PHILIP P. FRIcKEY & ELIZABETH GARRETT,
LEGISLATION AND STATUTORY INTERPRETATION 339 (2000) (writing that, as shown by

"the sovereign immunity example," "hoary canons sit like loaded guns," which may be
fired "by skillful advocates and opportunistic judges," and that "because the canons are
rule-like in form, judges may rely upon them," without appreciation of their controversy,
different phrasing in different cases, and evolution over time).
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spiritedly through eventide, beyond the darkness of night, and into
the light of that new day.

